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THE TREATY-MAKING POWER. 

In Great Britain the treaty-maklDg power is lodged in the 
Crown, and a treftty made by the sovereign is valid without the 
authority or sanction of Parliament. But when a treaty involves 
either a charge on the people, or a change in the law of the land, 
while it can be made by the Crown alone it cannot be carried into 
eifect without the sanction of Parliament. It is usual to make 
such treaties subject to the approval of Parliament, and to submit 
them for its approval before ratification, or to ratify them con- 
ditionally. The doctrine has been recently advanced that in Eng- 
land the sovereign has no power in time of peace to cede territory 
by treaty to a foreign power without the approval of Parliament. 
In 1890 when the Qneen was about to conclude a treaty with the 
Emperor of Germany for the cession of Heligoland, she was 
advised by her ministers to make the cession conditional upon the 
approval of Parliament, the theory being that the sovereign could 
not make such a treaty without the sanction of Parliament. The 
theory was much criticized in debate. Mr. Gladstone, at that 
time out of power, did not consider the authority of Parliament at 
all essential. '^ It is hardly possible,^' he said, '^ I believe, to con- 
ceive any kind of territory — colonies acquired by conquest, colo- 
nies acquired by settlement, with representative institutions or 
without representative institutions — it is not possible to point out 
any class of territory where yon cannot show cases of cession by 
the Crown without the authority of Parliament. '^ Anson, writing 
on the I^aw and Custom of the Constitution, in commenting on 
this matter seems to be of the opinion that to make the ratifica- 
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tion depend on the good will of Parliament is an abnegation on 
the part of the executive of a responsibility which the ministers 
ought to be ready to assume on behalf of the Crown.* The fact 
that the English sovereign in conducting negotiations with foreign 
powers is exempt from the direct control or supervision of Par- 
liament^ gives the monarch an opportunity for exercising great 
influence on the conduct of aifairs.^ 

In Switzerland the Federal Constitution confers on the confed- 
eration the sole right of concluding treaties with foreign powers, 
''particularly treaties relating to tariffs and commerce," while at 
the same time reserving to the cantons the right to conclude 
treaties with foreign powers * 'respecting the administration of 
public property and border and police intercourse." The Federal 
Council, which constitutes the Executive of Switzerland and is 
composed of seven members, is entrusted generally with all that 
concerns foreign relations. The member of the Council who is at 
the head of the department of Foreign Affairs is charged with the 
work preparatory to the negotiation of treaties, and treaties pre^ 
pared by him must be submitted by him to the Council and, if 
approved by a majority of its members, they are then submitted to- 
the two houses which together constitute the Federal Assembly. 
These two houses are known as the National Council and the 
Council of States, the former representing the people, and the 
latter the cantons, answering in this respect to our House and 
Senate. These two chambers are entrusted with the ratification of 
alliances and treaties with foreign powers. They have the power 
to request the Federal Council to adopt a particular foreign policy, 
but in every case the treaty must come from the Council to the 
Chambers, and receive the approval of these two bodies. 

Under the present Constitution of the French Republic the 
treaty-making power is lodged in the President, subject, in certain 
cases, to the approval of the two Chambers. The provision is as 
follows: 

''The President of the Republic negotiates and ratifies treaties. 
As soon as the interest and safety of the state shall permit, he 
shall give information of their contents to the Chambers. Treat- 
ies of peace, of commerce, treaties which involve the finances of the- 
state, those which refer to the condition of persons, and to the- 

"^'Partli., p^isf. ' 
' Dicey 'b Law of the Constitution. 
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rights of property of Frenchmen in foreign countries^ are not final 
until voted by the two Chambers. No cession^ no exchange, no 
annexation of territory can take place except by virtue of law/^ 

This is a more limited power than he possessed under the Con- 
stitution of 1852,in which it was simply declared that the President 
of the Republic ''makes treaties of peace, of alliance, and com- 
merce/' Under the Constitution of 1848 it provides that the Presi- 
dent * 'negotiates and ratifies treaties. No treaty is definitive 
until it has been approved by the National Assembly/^ Another 
clause declares that he **cannot cede any portion of the territory." 
The Constitution of 1830 simply provides that the King ''makes 
treaties of peace^ alliance, and commerce," being similar to the 
provision in the Constitution of 1814. 

The Constitution of the German Empire gives the Emperor the 
power to make treaties, but it also provides that in so far as treat- 
ies relate to subjects which fall within the legislative power of the 
Empire the Bundesrath shall concur in forming them, and that 
they shall not take effect until ratified by the Reichstag, 

The Articles of Confederation gave to the United States "in 
Congress assembled" the sole and exclusive right and power of 
entering into treaties. The Articles also provided that the United 
States should never enter into any treaties or alliances "unless nine 
states assent to the same" (through their representatives in the 
Congress). .The power thus conferred was exercised in a number 
•of instances, the most notable being the negotiation of the Treaty 
of Peace of 1783. The difficulty under the Articles was that while 
Congress had the power to make treaties it was without power to 
enforce them. It was compelled to look on in silent submission 
and see its treaties violated by the states in whose interest they 
were made. It could do no more than advise, suggest and recom- 
mend to the states, and generally its advice, suggestions and 
recommendations were ignored. The Treaty of Peace, for 
example, provided that creditors on either side should meet with 
no lawful impediment to the recovery of their debts. Under the 
present Constitution, making a treaty the supreme law of the land, 
this provision of the treaty would have annulled all state laws 
imposing impediments to the collection of the debts, and creditors 
could have proceeded for their recovery without reference to any- 
thing to the contrary which might have been contained in the 
constitution or laws of the several states. But under the Articles 
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it was not so. The treaty did not operate as a repeal of state laws^ 
and Congress could only remonstrate with the stales and entreat 
them to conform their laws to the proTisions of the treaty. A 
nation making treaties which it was unable to compel even its own 
people to obserye, could not occupy a very dignified position among 
nations^ and was not in a position where it could command much 
respect. There was little inducement to negotiate a treaty under 
such circumstances. 

The Constitution of the United States proTides that the Presi- 
dent ''shall have power, by and with the advice and consent of 
the Senate^ to make treaties, provided two-thirds of the Senators 
present concur. '' In the plan proposed to the Constitutional Con- 
vention by Mr. Charles Pinckney of South Carolina^ on May :^9th, 
1787, it was provided that "The Senate shall have the sole and 
exclusive power * * to make treaties.'* " In the plan proposed 
by Alexander Hamilton, on June 18th, he provided that the 
Executive should ''have the advice and approbation of the Senate, 
the power of making all treaties." ' In the report of the commit- 
tee of detail, made by Mr. Butlidge, on August 6th, it was stated : 
" The Senate of the United States shall have power to make 
treaties.'' ' On August 15th, the matter was under discussion in 
the Convention and Mr. Mercer contended that the Senate ought 
not to have the treaty-making power, as it belonged to the Exec- 
utive department. He was also of the opinion that treaties 
should not go into effect until ratified "by legislative author- 
ity." * Mr. Mason claimed that the power should not reside in the 
Senate, as it might by treaty dismember the Union by alienating 
territory.^ Later, Mr. Madison announced himself as thinking 
'* it proper that the President should be an agent in treaties." * On 
August 31st, a committee, consisting of a member from each 
State, was created, to whom was referred such parts of the Consti- 
tution as had been postponed or not acted on. That committee 
reported September 4th, the following: "The President, by and 
with the advice and consent of the Senate, shall have power to 

> Madison Papers, Vol. 2, p. 742. 
« ** " " 2, p. 891. 
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3, p. 1331. 

3, pp. 1831, 1332. 
3, p. 1412. 
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make treaties. * * But no treaty shall be made without the con- 
sent of two-thirds of the members present/' ^ On September 7th^ the 
question came up again, and it was proposed to insert after the words 
^^ Senate '' the words '^ and House of Bepresentatives/' It was 
thought that the necessity of secrecy forbade a reference to the 
House, and the proposal was rejected, Pennsylvania alone voting 
in its favor.' The provision as reported above on September 4th, 
was then adopted, and on September 12th the Committee on Style 
reported the provision as we now find it in the Constitution. It 
was not thonght wise to entrust the treaty-making power to the 
President alone, as is sometimes done in the case of an hereditary 
monarch, lest he might be corrupted by foreign powers. It was 
therefore necessary to associate some other body with him ijx the 
exercise of this power, and the Senate was preferred for this pur- 
pose to the Hooae, because of the greater experience and more 
comprehensive knowledge of foreign affairs which was likely* to 
characterize its members, as well as on account of its smaller 
membership. It was thought that a body more numerous tbaa 
the Senate was likely to become, would be very little fit for the 
proper discharge of the trust.* Two-thirds of the Senators pres- 
ent were required to concur in the mtification of the treaty rather 
than two-thirds of the whole body, for the reason that if the latter 
principle had been adopted it would often, from the non-attend- 
ance of some, amount in practice to a necessity of unanimity. 

But the Constitntion contains another important provision on 
the subject. It declares that ^^all treaties made, or which shall be 
made, under the authority of the United States, shall be the 
supreme law of the land, and the judges in every state shall bo 
bound thereby, anything in the Constitution or laws of any state 
to the contrary notwithstanding.*' Ordinarily a treaty is not a 
law, but simply a contract between sovereigns. The above pro- 
vision of the Constitution however makes our treaties a part of our 
municipal law. This is a peculiarity of our Constitution for 
special and local reasons. The treaty-making power of the United 
States, under this provision, may negotiate a treaty which will, if 
constitutionally concluded and i*atified, abrogate: 

» Madison Papers, Vol. 8, p. 1487, 

« ** •• " 3, pp. 1518, 1519. 

' See Federalist, Number 75. 
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1. A provision in the Constitntion of any one of the states 
which conflicts with the provisions of the treat}'. 

2. A provision in the statute law of any state contrary to the 
treaty. 

3. A pre-existing federal statute inconsistent therewith^ in 
accordance with the maxim^ leges posteriores priores contrarias 
ahrogant. Because, in the absence of such a provision as that we 
are considering, a treaty is a mere contract and not a legislative 
act, it does not generally itself effect the object to be accomplished 
but must be supplemented by motion taken by the law-making 
body. But in this country a treaty is for many purposes equiv- 
alent to an act of Congress, and may alone effect the object it 
seeks to accomplish. In the United Stated the treaty-making 
power under the Constitution is more plenary than it was under 
the Articles of Confederation. The Articles, although conferring 
on Congress the sole and exclusive right of entering into treaties, 
limited the power by providing '^that no treaty of commerce shall 
be made, whereby the legislative power of the respective states 
shall be restrained from imposing such im2)0sts. and duties on for- 
eigners as their own people are subjected to, or from prohibiting 
the exportation or importation of any species of goods or commod- 
ities whatsoever.*^ * 

But under the Constitution the power to make treaties is con- 
ferred in general terms. There are no limitations expressed, and 
it is fair to assume that the power exists in the national govern- 
ment as fully and completely as it exists anywhere. As no part of 
it is reserved by the Constitution to the states the whole is in the 
federal government. But does it exist in the national government 
without any limitations, and what are the limitations if any there 
be? Limitations may be implied even when none are expressed, 
and that such exist in respect to the treaty-making power we can- 
not doubt. Madison declares that a treaty is the supreme law of 
the land provided it be within the prerogative of making treaties, 
*^which, no doubt, has certain limits.''* Hamilton writes Wash- 
ington, July 9, 1795, that, '^A treaty cannot be made which alters 
the Constitution of the country, or which infringes any express 
exceptions to the power of the Constitution of the United States. 

' Articles of Confederation, Art. 9. 
^ Madison's Writings, Vol. 1, p. 524. 
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Bat it is difficult to assign any other bounds to the power/' * The 
matter has been nowhere better put than by Judge Cooley who 
recently has expressed it as follows: 

**But thoufi:h no limitations are laid upon the power in the 
national Constitution^ some exist in the very natnre of things which 
the treaty-making power must be expected under all circumstances 
to respect and observe. We say this having in mind only what we 
suppose to be a general rule applicable whenever the extent of the 
treaty-making authority of any country comes in question; all the 
conditions under which it has come into existence are to be con- 
sidered; the racial and other peculiarities of the people; what the 
country is and its situation^ the nature of established institutions^ 
and so on, for all these are in mind when the authority is created, 
and in some sense are of its substance whatever may be the words 
under which it is expressed. * * * Then the treaty-making 
power, whatever be the nature of the government, if to be exer- 
cised by any subordinate of the sovereign and not by the sovereign 
directly, must not set aside or disregard any authoritative expres- 
sion of the sovereign will, and it must not do acts or enter into 
negotiations that tend to undermine or overturn any existing insti- 
tution of the country or to change in any particular the established 
government. * * * When a treaty is said to be the supreme 
law, it is nevertheless to be understood that the Constitution, 
which is the highest expression of sovereign will and the authori- 
tative representative of sovereign power in the nation, in fixing 
limitations upon the exercise of authority under it in regard to the 
subjects above indicated and many others, restrains the treaty- 
making power quite as much as any other. If it did not, and any 
treaty entered into in due form was in itself necessarily supreme 
law, a state might possibly by the force of it be set of^ from the 
Union to another nation, or the government might gradually and 
imperceptibly be overturned through a line of precedents consti- 
tuting what at the time were perhaps not seen to be encroach- 
ments.'^ * 

We think it is fair to assume that the treaty-making power is 
limited by all the provisions of the Constitution which prohibit 
certain acts from being done by the government. The treaty- 
making power cannot be used to establish slavery or involuntary 

• Hamilton's Works, Vol. 4, p. 342. 
2 The Forum, June, 1893. p. 397, 398. 
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servitade^ or to take from any class of persons born in the Ignited 
States and subject to the jurisdiction thereof, their right of citizen- 
ship, or to assume a debt incurred in aid of insurrection or rebellion 
against the United States, or to establish a national religion, or to 
abridge the freedom of speech, or of the press, or to suspend the 
writ of habeas corpus, there being no rebellion or invasion, or to 
take away the trial by jury, or to deprive a state of its equal repre- 
sentation with others in the Senate. It is also limited by provisions 
of the Constitution which direct certain acts to be done in a par- 
ticular way. The treaty-making power cannot be used to provide 
that the President shall be elected in a way different from that 
mentioned in the Constitution, or that the Justices of the Supreme 
Court shall hold their offices for a term of years and be elected by 
the people. It is also true that this power cannot be used to 
change in any way the character of the government, or to do that 
which is inconsistent with the nature and structure of the govern- 
ment.* A treaty which should invade in any way tlie reserved 
rights of the states would be unconstitutional.' 

Unless there are constitutional limitations on the treaty-making 
power, Congress might i)ractically cease to be the law-making 
power as prescribed by the Constitution. The treaty-making 
power could lay and collect taxes, regulate commerce, establish 
rules of naturalization, of patents and copyrights, define and pun- 
ish piracies, borrow money, regulate the value of coin, ^x a stand- 
ard of weights and measures, make rules and regulations governing 
the army and navy, admit new states into the Union, and in fact, 
exercise most of the powers of government now entrusted to Con- 
gress. 

That the treaty-making power extends to the annexation of ter- 
ritory is now conceded, although, as we all know, Mr. Jefferson 
did not believe that he had constitutional authority to make the 
treaty with France of 1803 for the cession of Louisiana to the 
United States. That treaty was concluded April 30, and in Aug- 
ust Mr. Jefferson wrote as follows: 

^*But I suppose they (Congress) must then appeal to the nation 
for an additional article to the Constitution, approving or confirm- 
ing an act which the nation had not previously authorized. * * 
The Executive in seizing the fugitive occurrence which so much 

' See Calhoun's Works, Vol. 1, p. 201. 
' See Prevost v. Greenaux, 19 How. 7. 
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advances the good of their country, have done an act beyond the 
Constitution/' * 

Mr. Jefferson was not mistaken in thinking that the treaty-mak- 
ing power was subject to limitations, although, of course, mistaken 
in believing that it did not extend to the acquisition of foreign ter- 
ritory. Xo amendment of the Constitution was needed to sup- 
port the treaty. In 1828 Chief Justice Marshall thus summarily 
disposed of the point: **The Constitution confers absolutely on 
the government of the Union, the powers of making war, and of 
making treaties; consequently that government possesses the 
power of acquiring territory either by conquest or by treaty." * 

But while the treaty-making power thus extends to the acquisi- 
tion of foreign territory, are there no implied limitations respect- 
ing it? Is it j)0S8ible that the President and the Senate have the 
power to annex the countries of Asia, or of Africa, and make 
them a part of the American Union? At this very time the 
importance of annexing the Hawaiian Islands is being urged ui^on 
the attention of the people of the United States. Can the treaty- 
making i)ower of the government be properly used to create a sys- 
tem of American Colonies in distant quarters of the globe, suoh as 
England, Germany, and France have established? One of tlie 
most distinguished jurists that this country has produced has 
expressed the opinion that while it might not be possible to annul 
a treaty to that effect once made, it would nevertheless be usurpa- 
tion to make it.* The Union was established and the Constitu- 
tion adopted for "^ the United States of America. '' AVhat right 
has the treaty-making power to enlarge it to the I'nited States of 
America, Europe, Asia, and Africa? 

The annexation of territory sometimes falls more appropriately 
within the province of the law-making than the treaty-making 
power. The Constitution of the United States provides that new 
states may be admitted by the Congress into the Union. Tlie 
House of Representatives is jointly with the Senate entitled to be 
heard in such cases. To provide by treaty that a territory annexed 
shall be admitted as a state into the Union is to ignore the rights 
of the House and it amounts to a usurpation of power. The 

* Jefferson's Works, Vol. 4, p. 500; and see ibid, p. 505. 
« Am. Ins. Co. v. Canter, I Peters, 511, 542. 

' See Judge Cooley's article on Grave Obstacles to Hawaiian Annexation.. 
Forum, June, 1893. 
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annexation of Texas to the United States was not accomplished 
under the treaty-making power, but by congressional action. Mr. 
Calhoun, as Secretary of State in Mr. Tyler's cabinet, had nego- 
tiated a treaty for its annexation, but the treaty failed of ratifica- 
tion by the Senate. As soon as the treaty was rejected Mr. Tyler 
sent a message to Congress suggesting that that body provide for 
annexation by law or joint resolution. A joint resolution passed 
both Houses in accordance with which the annexation of Texas was 
secured. A writer on the Constitutional History of the United 
States, who is also a biographer of Mr. Calhoun, asserts in his life 
of the latter that the action of the President was in fact an appeal 
from the Senate which had the unquestionable right to reject a 
treaty, to the House of Bepresentatives, to which no power had 
been given by the Constitution in relation to treaties. Professor 
Von Hoist asks: '*What was the sense of rendering the consent 
of two-thirds of the Senate indispensable for the conclusion of 
every treaty, if, after a treaty had been rejected by the Senate, a 
simple majority of both Houses of Congress had the right virtually 
to ratify it, by accomplishing in some other form what the treaty 
was to have accomplished?" The answer is that it was within the 
constitutional power of Congress to do exactly what was done, and 
that as the intention of the friends of annexation was all along, to 
secure the admission of Texas into the Union as a state, what was 
done was not only done constitutionally but was done in the most 
appropriate way as it allowed the House to be consulted in the first 
instance in the matter of the admission of a new state into the 
Union. Professor Von Hoist's question may be followed by another: 
What reason is there for ignoring the House of Representatives in 
a matter of annexation, the purpose being to bring a new state into 
the Union, when the fundamental law provides that new states 
may be admitted into the Union by the Congress? 

In the treaty of 1819 with Spain ceding Florida to the United 
States the following provision was inserted: 

*^The inhabitants of the territories which His Catholic Majesty 
cedes to the United States, by this treaty, shall be incorporated in 
the Union of the United States, as soon as may be consistent with 
the principles of the Federal Constitution, and admitted to the 
enjoyment of all the privileges, rights, and immunities of the citi- 
jsens of the United States.'' 

A foreign state cannot be made a member of the Union by the 
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treaty-making power. An act of Congress is essential. Assuming 
that the treaty-making power agi'ees that a foreign state shall be 
admitted as a state, the question arises whether it becomes the 
constitutional duty of the House to enact the necessary legislation. 
This question is answered in another part of this paper. 

Are there limitations upon the treaty-making power as respects 
the cession of territory. In England the matter has been discussed 
recently and with much vehemence. Various limitations have 
been alleged respecting the power of the Crown to cede territory 
by treaty. It is said that the sovereign may cede territories 
acquired by conquest, and Crown colonies, but that the power 
does not extend to the cession of other territory, or any territory 
respecting which Parliament has legislated. It is claimed that the 
powers of cession at the end of a war are different from and larger 
than those existing in times of peace. * There seems to be, how- 
ever no authority beyond the dicta expressed in Parliamentary 
debate, or otherwise, for any such limitations on the treaty-mak- 
ing power in Great Britain. The extent of the power in the United 
States has been a vexed question. Mr. Jefferson advised AVash- 
ington that the power did not extend to the alienation of terri- 
tory, flis opinion was **that by the la^v of nations it was settled, 
that the unity and indivisibility of the society was so fundamental, 
that it could not be dismembered by the constituted authorities, 
except, 1, when all p6wer was delegated to them (as in the case of 
despotic governments), or, 2, when it was expressly delegated; 
that neither of these delegations had been made to our general 
government, and therefore, that it had no right to dismember or 
alienate any portion of territory once ultimately consolidated with 
us.'^ ' 

Jefferson represents Hamilton as arguing with him as to the law 
of nations, and as thinking that no cession of settled territory 
involving a loss of citizenship could be made without the consent 
of the inhabitants affected. Wheaton expresses a doubt as to how 
far a mere general treaty-making power vested in the head of a 
federal government such as ours, necessarily carries with it the 
power of alienating the territory of any member of the Union 
without its consent. * In the settlement of the disputed north- 

' Anson's Law and Customs of Parliament, Pt. 2, p. 280. 

^ Jefferson's Works, Vol. 9, p. 137. 

'^ Dana's Wheaton on International Law\ g 543. 
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eastern boundary between Great Britain and the United States, 
which involved the cession of territory in which the states of 
Maine and Massachusetts were intrusted, this country before 
ratifying the Ashburton Treaty of 1842 was careful to obtain the 
ahi^ent of the states named to the cession contemplated. This, of 
course, is not conclusive on the question of constitutional power, 
but it clearly shows that a strong doubt was entertained respecting 
it. 

The Constitution gives to Congress the power to fix duties, and 
regulate commerce. It also provides that all bills for raising 
revenue shall originate in the House of Representatives. The 
treaty-making power, through commercial treaties, may do all these 
thin.iTJ* without any consultation with the House of Representa- 
tives. This question came before the Senate in 1844 in connection 
with the ratification of a commercial treaty with the German 
States* which had been negotiated by Mr. Wheaton. The treaty 
was defeated in the Senate on the ground of paramount constitu- 
tional objections. Mr. Choate, of Massachusetts, made the adverse 
report for the Committee on Foreign Relations. Among other 
things the report says: 

** In the judgment of the committee, the Legislature is the 
department of Government by whicli commerce should be regu- 
lated and laws of revenue passed. The Constitution in terms com- 
municates the power to regulate commerce and to impose duties to 
that department. It communicates it in terms to no otlier. With- 
out engaging at all in an examination of the extent, limits, and 
objects of the power to make treaties, the committee believe that 
the general rule of the system is, indisputably, that the control of 
trade and the function of taxing belong, without abridgment or 
participation, to Congress.*' 

The matter again came before the Senate in 1848 at the re» uest 
of the President, for its further consideration. On this occasion 
the vote against ratification was unanimous, and the defeat was due 
to the constitutional objections previously referred to. In a dis- 
cussion which occurred in the Senate in 1885 over the ratification 
of proposed reciprocity treaties with Spain, Nicaragua and Mexico, 
Mr. Morrill, of Vermont, in urging these constitutional objections 
quoted Mr. Webster as having said: 

'' I hope I know the Constitution of my country better than to 
think a reciprocity treaty is constitutional,*' and the senator from 
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Vermont went on to say, that *• The powers separately and speci- 
ally granted by the constitution to one branch of our government 
cannot be assumed or held in common by any other branch at its 
pleasure. The invasion of the jurisdiction of one by another can- 
not be accounted less than rank usurpation. * * It appears to 
me, therefore, that any treaty which encroaches upon the power to 
regulate commerce or upon that to originate revenue bills involves 
a plain, open, and palpable violation of the Constitution.'* 

It would seem that the objections thus urged against commer- 
cial treaties are valid reasons against such an exercise of treaty- 
making power. But if this be so we must admit, as Mr. Calhoun 
said in 1844, that its exercise has been one continued series of 
habitual and uninterrupted infringements of the Constitution, as 
from the beginning it has been exercised constantly on commerce. 
The practice is, however, to include in all such treaties a stipula- 
tion that they shall not be operative until Congress shall have 
enacted the legislation necessary to carry them into effect. Presi- 
dent Arthur in his message to Congress of 1884 calls attention to 
the fact that such a provision was contained in the commercial 
treaties negotiated by him, and that it was "deemed to be requis- 
ite under the clause of the Constitution limiting to the House of 
Representatives the authority to originate bills for raising revenue." 

While the Constitution confines the treaty-making power to the 
President and the Senate, there are those who have claimed that 
the House of Representatives are entitled to exercise a veto power 
on the making of treaties by declining to pass laws which may be 
necessary to carry out the treaty into effect. This question was 
first raised in 1796 in connection with the Jay treaty, and gave 
rise to decided differences of opinion which continue to exist. 
The House declared by resolution at that time that when a treaty 
stipulates regulations on any of the subjects submitted by the Con- 
stitution to the power of Congress, it must depend for its execu- 
tion as to such stipulations on a law or laws to be passed by Con- 
gress, and that it is the constitutional right and duty of the House 
in all such cases to deliberate on the expediency or inexpediency 
of carrying the treaty into effect. This view was shared by Jef- 
ferson and Madison. President Washington took a different view 
of the matter. The question was raised again in 1803 in connec- 
tion with an appropriation for the purchase of Louisiana, and in 
1868 when a like appropriation was desired for the purchase of 
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Alaska, and later in counectioa with au award to England by the 
Commission on Fisheries. The Honse, while insisting on its con- 
stitntional right to pass the act or refuse it according to its own 
judgment whether a treaty should go into eifect or not. has in no 
instance refused to enact whatever law was needed to give eifect 
to a treaty entered into by the President and Senate. It is 
claimed, on the one hand, that a treaty made by the President 
and Senate is the supreme law of the land, and as obligatory on 
the House of Representatives as upon any of the departments of 
government. If the treaty contains a promise of a money pay- 
ment it creates a public debt in respect to which the House has 
no more discretion than it has oVer the payment of the 1)onds for 
the public debt. The House has the power to decline to make tho 
necessary appropriation, but in so doing it violates the public faith 
as much in the one case as in the other. But on the other hand, 
it is argued that a treaty is only the supreme law of the land in 
cases where it can go into effect without legislative aid: tinit in 
cases where the concurrence of the House is necessary to give it 
effect, as when an appropriation of money is needed, the treaty is 
not perfect until that concurrence is obtained. It is, of course, 
impossible to say which of these theories will ultimately prevail. 
It would seem the better opinion that in all ordinary cases the 
House should not hesitate to enact the necessary legislation to give 
effect to a treaty solemnly entered into with a foreign power. That 
jiower has nothing to do with the auxiliary legislative measures 
necessary to be taken on our part to give effect to the treaty. 
The United States is responsible for the execution of its treaties 
and is not less responsible because a breach of faith arises out of 
*^the discordant action of the internal machinery of its constitu- 
tion.^' A treaty with France in 1831 provided for the payment by 
that country of indemnities for spoliations on American commerce, 
and the French Chambers refused to \-ote the money. Thereupon 
President Jackson sent a message to Congress recommending im- 
mediate reprisals unless provision should be made for the payment 
of the debt at the next session of the French Chambers. Under 
like circumstances we should probably receive like treatment. 

The Congress of the United States in enacting laws is subject 
to the limitations im})osed by the Constitution, and the judiciary 
hold au act of Congress void if passed in violation of the funda- 
mental law. The great case of Marhtiry r. Jfadison, I Cranch 
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137; decided in 1803^ settled that question for all time. But does 
any distinction in this respect exist between the law-making and 
the treaty-making power, or will the courts also hold that a treaty, 
made by the President and confirmed by the Senate, is void, if, in 
their judgment, it violates in some way the fundamental law? It 
has been claimed that a distinction axists between these two casi 
and that the courts have no right to hold a treaty void on cons: 
tutional grounds/ The sixth article of the Constitution reads a^ 
follows: 

"This Constitution and the laws of the United States which 
shall be made in pursuance thereof, and all treaties made, or which 
shall be made, under the authority of the United States, shall be 
the supreme law o* the land." 

It is claimed that while a law is void if not made ^Mn pursuance" 
of the Constitution, yet a treaty is 'Hhe supreme law of the land" 
if only it has been made under the authority of the United States, 
and it is said to be a necessary principle in all governments that 
treaties made by the treaty-making power in good faith must be 
considered as of paramount obligation, and that they bind the con- 
tracting parties according to the laws and usages of nations with- 
out reference to the fundamental law or municipal regulations of 
either. If in pronouncing a treaty void we say to the foreign 
power that it is bound to take notice of our Constitution, and to 
know that under its provisions no authority exists for the treaty in 
question, the other power may very properly reply to us that it 
should not be l*equired to know a matter of our own law about 
which we ourselves appeared to be ignorant. It is curious that 
such a question as this should be raised in this country. It is 
clear, as before stated, that the courts of the United States can 
pronounce an act of Congress void. It is also well-known that the 
courts of Great Britain cannot pronounce an act of Parliament void. 
The courfs of Great Britain do not hesitate, however, to hold that the 
Crown has exceeded its jurisdiction in its treaty engagements, and 
they hold such engagements unconstitutional and void. In a case 
before Sir Robert Phillimore, in 1879, the question was considered 
whether the Crown conld by treaty merely extend to foreigners 
immunities from the law of the land so as to aifect the private 
rights of citizens. He held that this could not be done, saying: 
"This IS a use of the treaty-making prerogative of the Crown 

I See The Jurist, Vol. 11, p. 305 (1884). 
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which I believe to be without precedent, and in jmnciple contrary 
to the laws of the Coustitntion/' He therefore declined to give 
effect to the treaty.' The case was oven-uled in the court aboTe, 
but on another point. Can it be within the power of the English 
courts to pronounce a treaty agreement void as being repugnant to 
the British Constitution, but beyond the power of our courts to 
render a similar decfsion respecting a treaty repugnant to the Con- 
stitution of the United States? In a case before the Supreme 
Court of the United States in 1190, it was argued by counsel that 
under the Articles of Confederation Congrege did not have the 
power to make certain stipulations contained in the Treaty of Peace 
with Great Britain. In announcing his oj^iuion, Mr. Justice Chase 
referred to the matter in the following guarded language: 

'• The argument, that Congress bad not power to make the 4th 
Article of the treaty of peace, if its intent and operation was to 
annul the laws of any of the states, and to destroy vested rights 
was unnecessary^ but on the supposition that this court possess a 
power to decide^ whether this article of the treaty is within the 
authority delegated to that body, by the articles of confederation. 
Whether this court constitutionally possess such a power is not 
necessary now to determine, because I am fully satisfied that Con- 
gress were invested with the authority to make the stipulation 
in the 4th Article. If the court possess a power to declare treaties 
void, I shall never exercise it, but in a very clear case indeed." 

A doubt seems to be intimated in the language quoted as to the 
power of the court to hold a treaty void. But it must be remem- 
bered that at the time this language was used doubt existed as to 
whether the courts could hold an act of Congress void. From what 
has previously been said it appears that the treaty-making power is 
subject to limitation, and to assume that it cannot be confined 
within its limitations is contrary to our theory of government. If 
our courts have never decided that the right exists in the judiciary 
to hold a treaty void on constitutional grounds it is because the 
occasion for such a decision has not yet arisen. It is not possible 
that the courts of the United States will enforce a treaty made in 
violation of the fundamental law. The judicial power of the 
federal courts extends to cases arising under treaties and as a treaty 
is the law of the land only when it is made *• under the authority 
of the United States/' the courts must have the right to decide 
> The Parliament Eelge, L. R., 4 P. D. 154. ^ 
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whether it ha« been so made^ and it is certain that it has not been 
6o made if it contravenes the fundamental law. Neither the treaty- 
making nor the law-making power has any " authority '' to violate 
constitutional provisions. 

Important differences exist between the treaty-making power in 
Great Britain and the United States. In the former, as before 
remarked, the power is lodged in the Executive alone, while in the 
latter it is lodged in the Executive and Senate jointly. In the 
former, a treaty is a contract merely, in the latter it is a law. A 
treaty everywhere binds the contracting parties according to the 
laws and usages of nations, but in the United States that which is 
elsewhere a contract is by the fundamental law raised to the dig- 
nity of a "supreme law of the land.^^ In Great Britain a treaty 
made by the Crown which is contrary to an act of Parliament 
would not be enforced by the coui*ts of that country. But in the 
United States a treaty made by the President and confirmed by the 
Senate will be enforced by our courts and construed as repealing 
any provision contrary thereto which may be found in the Consti- 
tution or laws of any of the states, or in any act of Congress previ- 
ously passed. In Great Britain treaties or commerce, for example, 
fixing the amount of duties to be charged on the exportation or 
importation of goods cannot become operative without the aid of 
an act of Parliament. While in the United States a similar treaty 
would not require an act of Congress to give it effect, but would 
itself operate as a law repealing all prior laws repugnant thei*eto. 

Statutes and treaties are alike laws but the methods by which 
they become such are radically different. The law-making body 
takes the initiative in the enactment of statutes, while the execu- 
tive takes the initiative in the making of treaties. In the enact- 
ment of statutes it is necessary to have the assent of the House as 
well as of the Senate, bnt in the making of treaties the House need 
not be consulted. Publicity attends the enactment of a statute 
through all its stages from its introduction as a bill to the final 
vote on its passage, but secrecy characterizes the making of a 
treaty from the beginning of negotiation to final confirmation by 
the Senate. 

The secrecy with which the foreign affairs of the government 
are conducted is in striking contrast with the publicity which 
attends the administration of other affairs of government. Our 
laws are openly made in our legislative assemblies, and publicly 
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administered in our courts. But when it comes to the making of 
treaties the people are not informed of the action contemplated 
until after it has been taken. The question, therefore, natnnilly 
arises as to the reason for the making of u treaty in secret while a 
statute is made with entire publicity. And the question acquires 
additional significance when we reflect that the law which is pub- 
licly made in our Congress can be easily unmade in the next if the 
people disapprove it, while the treaty which is secretly made, being 
a solemn contract with a foreign power can only be set aside by 
mutual consent of the two governments concerned. In the United 
States we claim to have a government of the people, for the people, 
and by the people, and yet without the knowledge of the people 
the most solemn obligations are assumed which must be fulfilled 
as promised unless we are prepared to break the national faith and 
enter perhaps on war. 

Becent events press on the public mind the question of the 
propriety of keeping a treaty under the seal of secrecy until it is 
ratified and published. I raise no question here as to the wisdom 
and justice displayed by this government in the treaty said to have 
been entered into with Bussia for the extradition of fugitives from 
justice. I think that a strong argument may be made in favor of 
the treaty, but the fact remains that since its reported ratification 
it has been received in this country with pronounced disapproval. 
The American Late Revietv declares that **The public opinion of 
the American people is unanimously against it," and it calls for 
the abrogation of the custom of considering in executive session 
of the Senate the ratification of treaties, declaring that "there is 
absolutely no excuse for this seal of ofticial secrecy." It expresses 
the opinion that **if senators spoke and voted in the public hear- 
ing, and in the public view, such a treaty as this could never be 
ratified." There are strong reasons which favor considering in 
open session the proposed ratification of treaties, lint it is not 
clear that the reasons for making such a departure from accus- 
tomed usage are sufficiently strong to warrant its adoption. One 
of the reasons for excluding the House of Kepresentatives from 
any share in the treaty-making power was the supposed necessity 
of secrecy in such matters, and the impossibility of maintaining 
secrecy if a body so numerous as the House were to be permitted 
to participate in the exercise of the power. Washington in his 
message to the House, dated March 30, 179G, declining to com- 
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muuicate to that body instructions given to the minister of the 
United States at the court of St. James, and the correspondence 
and documents relating to the Jay treaty, all of which had been 
called for by a resolution of the House, emphasized the importance 
of observing secrecy in the making of treaties. "The nature of 
foreign negotiations,^' he says, "requires caution, and their suc- 
cess must often depend on secrecy; and even when brought to a 
conclusion, a full disclosure of all the measures, demands, or 
eventual concessions which may have been proposed or contem- 
plated, would be extremely impolitic; for this might have a per- 
nicious influence on future negotiations, or produce immediate 
inconveniences, perhaps danger and mischief, in relation to other 
powers. The necessity of such caution and secrecy was one cogent 
reason for vesting the power of making treaties in the President, 
with the advice and consent of the Senate; the principle on which 
that body was formed confining it to a small body of m ambers. '^ 
Jay in the Federalist also attaches importance to the element of 
secrecy. "It seldom happens,'^ he says, "in the negotiation of 
treaties, of whatever nature, but that perfect secrecy and immedi- 
ate dispatch are sometimes necessary.^' * 

In this Hamilton also concurred.* It may be said that secrecy 
may be important in the negotiation of the treaty, but that it ceases 
to be of importance by the time it reaches the Senate for confirma- 
ion. This, however, is not the case, as the Senate may desire the 
modification of the treaty, making farther negotiations necessary. 
If secrecy is important at all, its importance continues until final 
ratification is accomplished. 

There are certain principles which the treaty-making power may 
well observe in entering into treaty engagements. The fewer 
treaties there are between nations the better for the interests of 
peace. The policy of the United States as outlined by Mr. Jeffer- 
son wa« to avoid as far as possible entering into treaty relations 
with foreign powers. In 1804 he wrote as follows regarding a pro- 
posal to enter into a treaty with Naples: 

"On the subject of treaties, our system is to have none with any 
nation, as far as can be avoided. We believe, that with nations as 
with individuals, dealings may be carried on as advantageously, 
perhaps more so, while their continuance depends on a voluntary 

» The Federalist, No. 64. 
' The Federalist, Number 75. 



22 THE NORTHWESTERN LAW REVIEW. 

good treatment^ as if fixed by a contract^ which^ when it becomes 
injnrions to either, is made by forced constmctionB, to mean what 
suits them, and becomes a cause of war instead of a bond of peace. 
♦ ♦ ♦ It is against our system to embarrass ourselves with 
treaties/' 

There is a great deal of political wisdom in one of Cobden's 
maxims, ^^The greatest possible contact between peoples/' he said, 
^'and the least possible contact between governments; because the 
contact of peoples promotes peace, and the contact of governments 
endangers peace/' The governments of the world are realizing 
this, and careful examination will show that as compared with 
former times fewer treaties are negotiated between states. 

As a rule, treaties should be made for a limited period, and with 
provisions for revisal at stated times. There are some treaties 
which, from their nature, must be permanent, as treaties of 
boundary, of cession or exchange of territory. But the practice 
sometimes indulged of entering into '^ perpetual and eternal'* 
engagenents between nations respecting matters where permanence 
is not made essential by the nature of the treaty, can hardly be too 
severely condemned. Such engagements have, with reason, been 
pronounced '* preposterous." John Stuart Mill, in the Fortnightly 
Review for December, 1870, argues strongly against this practice. 

**An individual," he says, '^ has no power of promising anything 
beyond the duration of his mortal life; but nations have the wild 
folly to make and to exact engagements for all time. * * ♦ i 
am not aware of any good reason why engagements reciprocally 
entered into between nations for their joint advantage should not 
be subject to periodical renewal. There are few, if any, contracts 
between nations the terms of which might not be so framed as to 
protect either party from sustaining undue loss or injury in case of 
the non-renewal of the contract." 

In his opinion nations' cannot rightfully bind themselves or 
others beyond the period to which human foresight can be pre- 
sumed to extend. To undertake more is to incur the danger that 
the fulfillment of the obligation may, by change of circumstances, 
become either wrong or unwise. In the "instructions" issued to 
our ministers Plenipotentiary appointed to negotiate treaties of 
commerce with European nations, bearing date May 7th, 17€4, our 
government directed that such treaties should be made for a term 
not exceeding ten years from the exchange of ratification, with 
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liberty '^to extend the same as far as fifteen years with any nation 
which may pertinaciously insist thereon/' This has been the policy 
of the United States^ in the main, from that time to this. To be 
sure we have sometimes promised to maintain a perpetual peace, as 
in the treaty of 1833 with Muscat in which it is agreed that " There 
shall be a perpetual peace between the United States of America 
and Seyed Syeed Bin, Sultan, and his dependencies/' But there 
are few such foolish statements to be found in the treaties of the 
United States. Certainly agreements for perpetual peace can do 
no harm. Instead of entering into a perpetual engagement, how 
much more sensible it is to provide, as in the treaty with Great 
Britain, of 1862, that— 

" It (the treaty) shall continue and remain in full force for the 
term of ten years from the day of exchange of the ratifications, and 
further, until the end of one year after either of the contracting 
parties shall have given notice to the other of his intention to termi- 
nate the same, each of the contracting parties reserving to itself 
the right of giving such notice to the other at the end of said term 
of ten yeara.*' 

Or, as it is expressed in the treaty of 1842 with the same country, 
in which it is provided: '*The eighth article of this treaty shall 
be in force for ^va years from tlie date of the exchange of the 
ratifications, and afterwards until one or the other party shall 
signify a wish to terminate it.'^ 

Nations should as seldom as possible put oppressive or humili- 
ating conditions into treaties. That is excellent advice which 
Immanuel Kant gives in his Essay on Pei'petual Peace, where he 
says that "at the end of a war we should not make treaties which 
contain the seeds of another war." It is not safe or prudent to 
proceed on the theory that the terms of a treaty are to be regulated 
solely by the interests and relative strength, at the time, of the 
victors and vanquished. Those interests and relative strength 
may not always remain the same, and when they cease to remain 
the same, trouble is likely to arise. 

When it is necessary to have legislation supplementary to a 
treaty, as when an appropriation of money is needed, the treaty 
should expressly provide that it is not to go into effect until a law 
to carry it into operation shall have passed the legislative body. 
"But prudence will point out," so Jefferson wrote in 1792, "this 
difference to be attended to in making them (treaties), viz: when 
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a treaty contains such articles as will go into execution of them- 
selves, or be carried into execution by the judges, they may be 
safely made; but when there are articles which require a law to be 
passed afterwards by the legislature great caution is requisite/' 

There should be introduced into treaties a clause making pro- 
vision for the arbitration of disputed questions arising in regard 
to the matters to which the treaty relates. In the case of ordinary 
contracts between individuals when differences of opinion arise as 
to the meaning of the contract and the nature of the obligations 
assumed, a resort may be had to the judicial tribunals which have 
authority to determine whether a breach of the contract has been 
committed and either compel a specific performance or award dam- 
ages to the injured party. But in contracts between nations, in 
the absence of some such provision as that contended for, there is« 
unfortunately, no tribunal which has the right or power to decide 
such disputes and bitter controversies interrupting friendly rela- 
tions, embittering the peoples of the two countries, and finally 
resulting in war are not infrequently the result. In the treaty of 
1854 extending the right of fishing and regulating commerce and 
navigation between the United States and the British possessions 
in North America, provision was wisely made to prevent or settle 
disputes arising as to certain matters under the treaty. That 
treaty provides that *^in order to prevent or settle"' any dispute 
concerning certain questions that were liable to arise under the 
treaty, each of the high contracting parties, on the application of 
either to the other, shall within six months thereafter, appoint a 
Commission; that the Commissioners, before proceeding to any 
business, shall make and subscribe a solemn declaration that they 
will decide according to* justice and equity, ^'without fear, favor, 
or affection to their own country.'' The Commissioners are to 
name some third person as arbitrator in cases on which they differ 
in opinion, and if they cannot agree on the name of such 
third person, they ure each to name a person and 
it is then to be determined by lot which of the two per- 
sons so named is to be the arbitrator; and both of the contract- 
ing parties solemnly engage to consider the decision of the Com- 
missioners, or of the arbitrator as the ease may be, final and con- 
clusive of the matter in dispute. The wonder is that similar pro- 
visions are not more frequently incorporated into treaties. The 
want of such a tribunal has been often felt and keenly deplored. 
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Lord Derby in 1877, while Secretary for Foreign Affairs, attending 
to the absence of such a tribunal for the settlement of such ques- 
tions when they arise between nations, said : 

^'Unhappily there is no international tribunal to which cases of 
this kind can be referred, or there is no international law by which 
parties can be required to refer cases of this kind. If such a 
tribunal existed it would be a great benefit to the civilized world/' 

Hexry Wade Bogers. 
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EQUITABLE OYSTER STEWS. 

Not long ago a certain Chicago corporation engaged in the dry 
goods trade became insolvent, and was placed in charge of a 
receiver. The receiver was empowered to continue the business of 
the corporation, and proceeded to do so. Attached to the retail 
store of the insolvent corporation is a restaurant to which the fair 
bargain-hunters resort for rest and refreshment after their arduous 
exertions in shopping. Inasmuch as such a restaurant is a neces- 
sary appurtenance to a modern dry goods house, it became necessary 
for the receiver to continue the restaurant. Accordingly there 
appeared in the daily papers an immense advertisement of the 
receiver's sale. After describing the wonderful bargains in haber- 
dashery to be obtained at this sale, the receiver set forth the 
advantages of the aforesaid restaurant, and among other delicacies, 
announced: '* Oyster Stews, only 20 cents." Shades of Hardwicke 
and Eldon! Has it come to this, that the chancellor, once the 
keeper of the king's conscience and of the great seal, should now 
be engaged in making ten-penny oyster stews? Little did old John 
Waltham 8usi)ect when he devised that bete noire of the old 
common law judges, the subpcena, that the result of his ingenuity 
would be to give the court of chancery jurisdiction over oyster 
stews made five centuries later. Nor could the judges who laid 
down the well-known rule in the ancient ease of Shelley, have fore- 
seen that that rule would be of no aid to the court of today in an 
oyster-shelly case. 

Since the tendency of modern times is toward the codification of 
the law, the following code de ctcisine^iB suggested, with the hope 
that the Commissioners on Uniform State Legislation may be able 
to secure its universal adoption. 

1. Courts of ecjuity shall have concurrent jurisdiction with the 
admiralty courts over all navigable oyster-beds. 

"i. Either party to the action may have a decree for the discovery 
of the location of such oyster-beds. 

3. The rule of evidence forbidding "fishing expeditions" shall 
not ai)ply when discovery of said oyster-beds is nought. 



EQUITABLE OYSTER STEWS, 37 

4. Only adult oysters of sound mind shall be used for culinary 
purposes^ those insane or under age being under the especial pro- 
tection of the court. 

5. The oysters may be gathered either in a hanaper or a petty- 
bag, but must be transmitted to the court kitchen without laches 
jEquitas vigilantibus non dormientihus stibvenit. 

6. Profert of the oysters may be demanded by the defendant. 

7. The oysters must be opened in season. If not opened in 
season the party prejudiced by such failure to open them in treason 
may demand a continuance and fresh oysters. 

8. Title to the oysters may be acquired by twenty years Jidverse 
possession, but such possession must be nee vi nee clam. 

9. The oysters will be served rari nantes in gurgite vasto. in 
order to prevent excessive court costs. 

10. Crackers will be added to the stew as tabulae in naufragto 
for the oysters. Any party desiring bread in addition must apply 
to the Master of the Rolls. 

11. He who comes into equity must do so with clean hands and 
a white apron. (This refers to the cooks and waiters only). 

1 2. The fee (to the waiter) may be kept in suspense, any rule of 
the common law to the contrary notwithstanding; but no waiter 
shall receive a fee upon a fee. 

13. Any person finding fault with any stew made under the 
direction of the court shall be guilty of constructive contempt, but 
shall be allowed to purge himself by any lawful means. 

14. The contingent remainders of all stews will be kept in 
gretnio legis. 
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COMMENT. 



\I7ITH the present number the North westeris Law Revieav 
^^ begins the second year of its existence. The general 
policy of the Review last year will be continued during the 
coming year. One or two leading articles written by practicing 
lawyers or professors in the law schools will be given in each 
issue, and several of the more valuable articles read before the 
Lawyers' Congress held in this city last July will be published 
during the year. The departments of Recent Decisions and 
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Comments will be merged into one and only those cases^ more 
important as showing the development and modem tendencies 
of the law will be given. While well aware that the Review 
has not yet passed beyond the experimental stage of its exist- 
ence^ we are sufQciently encouraged by the generous support given 
us last year by the faculty of the law school and the lawyers of 
Chicago to express the belief that the Beyiew will in time rise 
to a prominent and permanent position among legal periodicals 
and exert a potent influence for good in the legal life of this city. 



THE Missouri, Kansas & Texas Ry. Co. filed a bill in equity 
against one Elliott, to set aside an award of arbitration, on the 
ground of misconduct. Under the state statute it might have 
availed itself of such a defense in an action at law brought by the 
respondent on the award. A demurrer to the bill was overruled — 
56 Fed. Rep. 772 — on the ground that the adequate remedy at 
law, which is the test of the equitable jurisdiction of the federal 
courts, is that which existed when the Judiciary Act of 1789 was 
adopted, unless subsequently changed by acts of Congress. 'SSo 
it does not follow that where, under the state code abolishing many 
of the ancient landmarks between law and equity proceedings, a 
defendant may avail himself of equitable matters of defense, he 
may do so in this jurisdiction." 

'X'HE decisions of the Probate division of the High Court of Jus- 
^ tice for some time have been admirable for brevity, but I?i the 
Ooods of Marchant, 1893, P. 254, is decided without giving the 
grounds of the decision or authorities, and seems to leave an ex- 
ecutor in an unpleasant position. The testatrix of the will in 
question had dictated a will and calldd in witnesses to attest its 
execution, but before signing it, one of them represented that to 
carry out its provisions would require great expense, and suggested 
a shorter will that would accomplish all she wished. Accordingly 
he drew up a will as follows: ''This is the last will and testament 
of me, Elizabeth Marchant. I direct that all I possess, I bequeath 
to Walter Marchant for the purposes I require him to do abso- 
lutely.'^ Both documents were then read over to her, and she 
executed the latter, and it was duly attested as a will. She did 
not sign the former. It was attempted, on the authority of Allen v, 
Maddoch, 11 Moore P. C. C. 427, and In the Ooods of Greaves, 
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1 Sw. and Tr. 250, to obtaiD probate of the two writings as 
together constituting the will of the deceased. The decision in 
full is as follows: ''There is no difficulty as to which of these 
documents is entitled to i)robate. The terms of the will show that 
the testatrix intended to give instructions that her property 
should be tlisposed in the manner set out in the previous paper; 
but there is nothing to justify me in incorporating it with the 
will. The safest course will be to grant probate of the second 
paper, and to order that the executor administer the estate accord- 
ing to the trusts of the first paper/^ The testatrix seems to have 
acted under a mistake of law. Manifestly there was no fraud. 
Nor can it be said that she declared a trust to Marchant which he 
accepted in her lifetime as is required by In Re Boyer, 26 Ch. 
D. 531^ relying upon which knowledge and acceptance the tes- 
tatrix made the second will, which otherwise she would not have 
made, as in McCormick v. Grogan, L. R. 4, £ng. and Tr. Apps. 
82. The case of Thayer i\ Wellington^ 9 Allen, 283, as explained 
in Olliffe v, Welh, 130 Mass. 221, resembles the principal case and 
was decided on better grounds. In Thayer v. Wellington, the tes- 
tator bequeathed $15,000 to trustees '^in trust to appropriate the 
same in such manner as I by any instrument under my hand direct 
and appoint.^' In a paper signed by the testator, dated the same 
date as the will, but not attested as a will, but referring to his 
will and addressed to his trustees, he directed them to pay 
the $15,000 to the city of Cambridge for the support of a public 
library. Both papers had been delivered to one of the trustees 
before the testator's death, and the trustees, after his death, assent, 
ed to the trust. The court refused to maintain the trust and 
decided that the heirs at law or next of kin would be entitled to 
it, but for a residuary bequest in the will. So in the principal case, 
it would seem that Walter Marchant should have been declared 
trustee for the heirs or next of kin. 



IN connection with the article of President Rogers in this number 
an interesting topic is suggested which became some four years 
ago the subject of diplomatic consideration and may possibly recur 
before long. For some years a revision has been planned of the 
treaties of Western nations with Japan. At present the former 
have two vested privileges: (1), a 5 per cent tariff; (2), consular 
courts for their own nationals; while Japan maintains: (1), limita- 
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tious oil aliens' rights of travel; {it), exclusion of aliens from land- 
ownership. Xow in the revision these two parties will mutually 
bargain off these privileges for each other in some fashion; and in 
the abortive treaty of 1889 Japan gave to foreigner the right of 
land-owning without restriction, while the United States gave to 
Japanese all privileges granted to our citizens there. Xow the 
laws of many States of this country restrict the ownership of land 
by aliens, — notably Illinois. What then would be the resulting 
state of things under such a treaty? It seems certain that the 
treaty would pro tnnto override any State statute or constitution. 
This has been the almost unanimous opinion of our Attorney- 
generals at Washington; and the Supreme Court has given a fairly 
late decided case on the subject.* But the conflict between treaty 
and State law would be politically so serious a thing that probably 
no such treaty would i)ass the Senate. 

IX a recent Indiana case ( Woodruff v, Boioen, 34 X. E. R. 11 13), 
^ it has been held that the widow of a fireman cannot recover for 
iiis death occasioned by the collapse of a dangerous building, on 
which he was standing while fighting the flames. In this case the 
fire had .caught in the defendant's building and the plaintiff's 
husband went thither at the call of duty. The building was defect- 
ive in construction, and, as it was stored with paper goods, the 
water poured in was absorbed in large quantities and the building 
collapsed under the heavy weight. The Court proceeded on the 
ground that the fireman was a mere licensee, and therefore the 
defendant had no responsibility towards him except that of 
'^abstaining from any positive wrongful act,'' the fireman being 
regarded as a mere licensee because the law gave him a right, as 
against the defendant, to intrude upon the premises for the public 
good. This would be well enough as a result if the simple test 
were in all cases whether the injured party was a so-called 
' 'licensee." But we hesitate to believe that that is the living test 
to be applied in such cases. The real test is, whether the business 
for which the outsider enters is purely his own, or is in part or 
entirely that of the owners, — in other words, whether he is there 
selfishly or for the sake of the owner? As was said in Plummer v. 
Dill, 31 X. E. R. (Mass.) 128, in 18j^-^; "There must at least be 
some mutuality of interest in the subject to which the visitor's 

1 Havenstein v. Lynham, 100 U. S. 483. 
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business relates^ although tlie particular thing which is the object 
of the visit may not be for the benefit of the occupant." In the 
present case no one would deny that the whole object of the fire- 
man's presence was the preservation of the defendant's property, 
with that of others. The conclusion seems obvious. It certainly 
accords much more with our sense of justice that the fireman 
should recover. In Law v. Railway Co., 72 Me. 31.<, damages 
were given to a custom-house officer who was injured by a defect 
in the defendant's wharf while watching there to prevent smug- 
gling. 

And we beg to sug^^est that the Supreme Court of Indiana do 
not again employ, to substantiate their positions, futile quotations 
about ^^dohis" and '' cvlpa" from a writer (Pollock) wlio has tried 
to measure our principles by Roman law standards. Once for all, 
let our profession learn that it is useless to try to enlighten our 
jurisprudence by borrowed technical terms wholly alien to it in 
history and in capabilities. The manly thing is for us to work out 
and establish our own nomenclature on the basis of our own prin- 
ciples, and leave *^dolvs " and " culpa " and *' aggregatio mentium^' 
and the like, to those who have inherited the ideas of Roman law. 



IN Western Union Telegraph Co, v. Kerr, :l\\ 8. AV. R. 5()4. the 
^ Texas Supreme Court has apparently given us good law inequit- 
ably applied. The plaintiif's husband was ill, and Dr. J., who had 
been attending him and had gone to a neighboring town, was sum- 
moned by a telegram, a relapse having occurred. The telegram 
was delayed, and the widow (the patient died) sued for mental 
anguish suffered during the delay. Xow, the sender of the tele- 
gram was Dr. H., a physician left in charge; he was, in fact, com- 
missioned by the plaintiff to send it, but this he did not tell the 
operator, and he put his own name on the telegram. On these 
facts the Court held that the plaintiff could not recover, as the 
operator had no notice of the plaintiff's interest in the sending; 
** there was nothing * * to excite any inquiry as to the plaintiff's 
connection with the message." If the latter statement agreed with 
the facts, well and good. But it appears that the operator knew 
the plaintiff and her husband well, and knew that the latter was 
sick, and that the message was important. On these facts, was not 
the common sense of the case that the opei'ator had notice of the 
plaintiff's connection with the telegram ? 
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THE PARDONING POWER. 

It is essential to a proper consideration of the pardoning power 
in the state^ that we understand, at the outset, the true basis 
upon which it rests. '*By justice/" says Lord Coke, ''the royal 
throne is established; mercy and truth preserve the King, and by 
clemency is his throne strengthened. And thereupon is the law 
of England grounded." 

The commonly accepted definition of a pardon is that laid down 
by Chief Justice Marshall in United States v. Wilso7i, 7 Peters, 
160, viz: "An act of grace, proceeding from the powers entrusted 
with the execution of the laws, which exempts the individual on 
whom it is bestowed from the punishment the law inflicts for a 
crime he has committed." 

The very term pardon necessarily implies guilt. Thus in 
Cook V. Freeholders of Middlesex, '^6 X. J. L. 326, the chief 
justice says, '' I am not aware that this idea of innocence has ever 
been assumed by any writer upon government or law, or ethics, as 
the true foundation of the pardoning power in the state. No 
doubt a clear case of innocence presents the strongest grounds for 
the immediate remission of all the penalties of conviction, but that 
is not in practice the ground upon which pardons are or ought to 
be based, nor is it the ground upon which the pardoning power in 
a government is created and sustained'. Pardon implies guilt. If 
there is no guilt, there is no ground for forgiveness. It is an appeal 
to executive clemency. It is asked as a matter of favor to the 
guilty. It is granted not of right, but of grace. If the party con- 
victed be innocent, nothing short of an utter abrogation of the 
sentence, restitution of all that he has paid and compensation for 
all that he has suffered can fill the measure of justice. Nothing of 
this sort is contemplated or eifected by a pardon." 
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In the case jnst cited, the court further states that there is bnt a 
single adjudicated case in this country which proceeds upon the 
theory that pardon is granted upon the idea of the convict's inno- 
cence — "a theory" (I quote the language of the court) '* which is 
as mischievous in its tendency as it is at war with the fundamental 
principles of government.*' and that even that case stands alone^ 
unsupported by authority. 

With few exceptions^ publicists and jurists of all nations and all 
times have agreed that the exercise of the pardoning power is 
essential, at times, to the administration of justice. It is said that 
Plato and Cicero questioned its eflScacy, and the Marquis Beccaria 
says that such a power does not exist under a perfect administra- 
tion of the laws: that the admission of the power is a tacit 
acknowledgment of the infirmity of the course of justice; but 
Justice Story has answered well, that if this be a defect at all, it 
arises from the infirmity of human nature generally, and in this 
view is no more objectionable than any other power of govern- 
ment, for every such power, in some sort, arises from human 
infirmity. 

"A power of pardon,'' says Story, "seems, indeed, indispen- 
sable, under the most correct administration of the law by human 
tribunals, since otherwise men would sometimes fall a prey to the 
vindictiveness of accusers, the inaccuracy of testimony and the 
fallibility of jurors and courts." 

Not everywhere, however, has the power been recognized, or, at 
least, exercised. Under the despotism of ancient Persia, when 
the king had condemned a person, it was no longer lawful to men- 
tion his name or to intercede in his behalf. Though his majesty 
were drunk and beside himself; yet the decree must be executed, 
since otherwise, by their theory, he would contradict himself, and 
the law admitted of no contradiction. Thus sacred writ tells 
us that Ahasuerus, after his decree commanding the destruction 
of all Jews in one day, and to take the spoils of them for a prey, 
could not revoke his order or annul its effect, except by a counter 
order wherein he granted to the Jews to gather themselves together 
and to stand for their life, and to destroy, to slay and to cause to 
perish all the power of the people and province that would assault 
them. And even as late as the beginning of the eighteenth 
century, a traveler in that country tells us, it was highly penal to 
sue for pardon for one's self or for another. 
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In Athens^ on the other hand, the assembled people had the 
right of remitting penalties. But under the Roman emperors it 
was a capital offense to apply for pardon, though the civil law 
seems to recognize the emperor's privilege of pardon. 

Under the Christian dispensation, the mercy of the Deity being 
one of the chief dogmas of the church, mercy came to be consid- 
ered one of the choicest attributes of the ruler who was held to be 
the vice-gerent of God and the sovereign source of law and justice, 
and the exercise of the pardoning power one of his most gracious 
prerogatives. 

The power to pardon has existed always, as a prerogative of the 
English crown. It seems, it is said, to have grown up with the 
common law itself. 

In Cook V. Freeholders, etc., above cited. Judge Vrendenburgh 
says, " The power of pardoning, as lodged in our federal and state 
executives, holds the same position in our framework of govern- 
ment as the royal prerogative of pardon does in the English, but 
limited and diluted by a jealousy of that prerogative.^' And in 
United States v. Wilcox, supra, the chief justice observed, " As 
this power has been exercised from time immemorial by the execu- 
tive of that nation, whose language is our language and to whose 
judicial institutions ours bear a close resemblance, we adopt their 
principles respecting the operation and effect of a pardon, and 
look into their books for the rules prescribing the manner in which 
it is to be used by the person who would avail himself of it." 

To that great master of the early English common law. Lord 
Coke, we therefore turn, naturally, for information as to the nature 
and early history of this power in England. He tells us that '* this 
high prerogrative is inseparably incident to the crown, and the 
king is entrusted with it upon special confidence that he will spare 
those only whose case, could it have been foreseen, the law itself 
may be presumed willing to have excepted out of its general rules, 
which the wisdom of man can not make so perfect as to suit every 
particular case;" that anciently it was shared by the king with 
the Lords of Marches and others who h^djura regalia.hy grant or 
prescription, but that by act of 27 Hen. VIII, it .was restricted 
solely to the person of the king. Even in its beginnings, how- 
ever, this power of the king was not without limitation, for Coke 
cites what he terms **the ancient and constant rule of law," as 
laid down by Bracton, the earliest of all English law writers, *' that 
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the king could not grant a pardon to the injury and loss of 
others.'' As for instance, when the ancient and barbarous right 
of appeal in criminal cases had been exercised. Xor could he by 
any previous license prevent the punishment of any offense which 
was malum in se. He could not pardon a common nuisance, 
because such pardon would take away the only means of compell- 
ing a redress of it. Moreover it was found necessary from time to 
time to restrict the king's power by parliamentary enactment. 

Thus in 13 R. II an act was passed, which, after reciting that it 
had been greviously complained of the outrageous mischiefs which 
had happened to the realm, for that murders, treasons and rapes 
had been frequently committed, because pardons had been easily 
granted in such cases, enacted. '* That no pardon shall be allowed 
for murder, or for the death of a man slain by await, assault or 
malice prepensed . treason or rai)e of a woman, unless the same 
murder, etc., be specified in the same charter," and provided 
further, that if the charter of the death of a man be alleged before 
any justices in which it is not specified that the party was mur- 
dered or slain by await, etc., the same justices should inquire by a 
good inquest of the ris7i^ where the dead was slain, if he were 
murdered or slain by await, etc., and if they found that he was so 
murdered, etc., the charter should be allowed. And Lord Coke 
observes that the intention of this act was not that the king 
should grant n pardon of murder by express name in the charter, 
but because the whole parliament conceived that he would never 
pardon murder by special name for the causes aforesaid, for, he 
further tells us. ** Neither have we seen any pardon of murder by 
any king of England by express name." It is significant that the 
words of every charter of pardon, after the recital of the offense, 
were, ^' Nos pietate moti/' etc, thus carrying out the idea that 
compassion for the guilty was the motive for the pardon. 

The history of the administration at criminal law in England is 
a tale of oppression, partiality and injustice to the accused that 
sounds strange indeed to ears accustomed to complaints, so preva- 
lent in these times, of lax administration of law. 

Prior to the civil laws of the time of Charles I, a criminal trial 
was conducted on the theory that the prisoner was guilty. Even 
when he pleaded insanity in defense he was not allowed counsel; 
and he did not even have the privilege of cross examining the wit- 
nesses for the prosecution. It was not until early in the eighteenth 
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century that a person accused of crime received anything like an 
impartial trial. And it even seems that the king^s pardon was 
not allowed until the prisoner had made a present to the judges 
and officers of the court. Thus^ as late as the middle of the seven- 
teenth century, in a case reported by Siderfin, as nearly as I can 
render the curious Norman French in which all court records of 
that period seem to have been written, it appears that the prisoners 
had been convicted of robbery, and afterwards obtained a pardon, 
which they pleaded in bar of sentence; whereupon the court said 
that they were not willing to allow same without the payment of 
the usual fees, viz: ''Gloves to us and also to the officers, according 
to Sir John BelFs case, 4 Ed. 4, 10 b.^* And the clerk having 
stated that the fees had been paid, the pardon was then read, the 
prisoners all the time kneeling. A similar case in the 28 Gar. II. 
is reported by Sir Thomas Jones, where the prisoner, having been 
indicted for murder, surrendered himself and being brought to the 
bar and arraigned, pleaded the king^s pardon, which was read, he 
being on his knees; and the prisoner, after grave advice given him 
by the Lord Chief Justice, and Tinsden, J., was discharged, and 
afterwards, according to the custom, he presented gloves to all the 
judges. 

The mass of the actual working criminal law of England of the 
present day was first enacted in the course of the eighteenth cen- 
tury and is now contained in the Consolidation Acts of 1861, com- 
posed, principally, by consolidating the reformatory legislation of 
the eighteenth century. There is no appeal in criminal cases 
under the modem procedure, but (1) in eases of error in the form 
of proceedings, a writ of error may be brought, if the Attorney 
General consents; (2) in cases of questions of law arising upon the 
trial, a case may, in the discretion of the judge; be reserved for 
the Court for the Consideration of Crown Cases Eeserved, and (3) 
in misdemeanors tried upon the civil side of the Queen's Bench 
Division a new trial may be moved for. 

The pardoning power, as always, is lodged in the crown, but it 
is exercised only upon the recommendation of the Home Secretary, 
whose duty it is to examine and pass upon all applications for 
pardon or reprieve. 

A single case is cited by Sir James Fitz James Stephen in his 
exhaustive History of the Criminal Law of England, of a convict 
j)ardoned upon the ground that there was cause to doubt his guilt. 
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and in that oaae the Home Secretary explains his action by saying : 
** The necessity which I have felt for advising her majesty to grant 
a free pardon in this case, has not, as it appears to me, risen from 
any defect in the constitution or proceedings of onr criminal 
tribnnals; it has risen from the imperfection of medical science 
and from fallibility of judgment, in an obscDre malady, even of 
skillfnl and experienced practitioners/' The pardon was granted 
in this case upon the report of an eminent physician (to whom all 
the evidence in the case was submitted) that the impression on his 
mind was that there was not absolute and complete evidence of the 
prisoner's guilt; and Sir James Fitz James Stephen, probably the 
most eminent of English criminal lawyers and judges, commenting 
upon it, says, '' It is difficult to imagine anything less satisfactory 
than this course of procedure." 

It must be borne in mind, however, that the only alternative in 
this case was either to execute sentence upon a person whose guilt 
was at least doubtful, or to grant a pardon. A new trial could 
not be granted and there was no appeal from the verdict of the 
jury upon the questions of fact. 

With this brief sketch of the nature and history of the pardcn- 
ing power in that nation whose common law we have adopted as 
our law, let us examine the source and extent of that power under 
our more liberal and democratic form of government. These 
must be determined, of course, from the constitution, because 
that is the sole source of executive authority. 

It is apparent that this power does not necessarily inhere in the 
executive, but that it belongs to the sovereign people, the ultimate 
source of power in our political system. It has been delegated to 
the chief federal and state executives, because to them has been 
entrusted the execution of the laws. Upon the adoption of the 
federal constitution an effort was made by Roger Sherman to 
restrict the pardoning power of the President by providing that it 
should be exercised only with the consent of the senate, but the 
convention seems to have taken the view held by that great, 
masterful genius of the formative period of our nation, Alexander 
Hamilton, who, in one of the papers of the Federalist, maintains 
that * 'humanity and good policy alike conspire to dictate that the 
benign prerogative of the pardoning power should be as little as 
possible fettered or embarrassed,'' and it was accordingly vested in 
the President, without restriction, except in cases of impeachment. 
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In all the atates of the Union the pardoning power is lodged, 
ultimately, in the Governor. In some it is absolute and unre- 
stricted. In others it is subject to such regulations and restric- 
tions as may be provided by law; while in most, as in our own 
state, it is subject only to such regulations as to the manner of 
applying for pardon as may be prescribed by law. In analogy to 
English precedent, which forbade the king by previous license to 
prevent the punishment of an offense which was malum in se, the 
power is restricted generally to pardon only after conviction. 

In Connecticut, the spirit of Boger Sherman seems to be domi- 
nant still, for there the Governor has power to grant reprieves 
after conviction until the end of the next session of the general 
assembly, but no longer. 

In Florida and Nevada he may grant reprieves for a period not 
exceeding sixty days from conviction. The Governor, Justices of 
the Supreme Court and Attorney General, or a majority of them 
(the Governor being one), may grant pardons, reprieves and com- 
mutations upon what conditions they think proper. 

In Louisiana, the consent of the senate is required. 

In Maine, Massachusetts and New Hampshire the power is 
vested in the Governor, subject to the advice of his council, con- 
sisting in Maine of seven citizens chosen by the general assembly; 
in Massachusetts, of nine citizens likewise chosen by the legisla- 
ture, and in New Hampshire of five, elected by the people. 

In Mississippi, the Governor may grant reprieves and pardons 
only until the end of the next session of the legislature. 

In New Jersey, a Board of Pardons, consisting of the Governor, 
Chancellor and six Judges of the Court of Errors and Appeals, or 
a majority of them (the Governor being one), has power to remit 
fines and grant pardons. And in Vermont, the Governor and 
council, consisting of twelve men elected by the people, may grant 
pardons, except for treason and murder, in which cases they may 
grant reprieves until the end of the next session of the legislature. 

In the convention which adopted the present constitution of our 
own state the subject seems to have received little consideration. 
Various suggestions were made and resolutions offered, looking to 
the limitation of the pardoning power, which were referred to the 
Committee on the Executive Department, where they seem to have 
been buried; for upon the consideration of the report of that com- 
mittee the subject was not debated upon the floor of the conven- 
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tion. Besolntions were adopted calling upon the Secretary of 
State for statistics relative to the number of convicts pardoned 
during the preceding ten years, and upon the GoTemor for a list 
of those pardoned during the preyious year, with a statement of 
the reasons therefor; and such reports were made, from which it 
appears that the number of pardons granted from January 1, I860, 
to January 1, 1870, was 1,005. The whole number of convicts in 
the state penitentiary on January 11, 1869, was 1,264. The 
number pardoned during the year ending January 11, 1869, was 
98, or one in every 12.9. If we take the number in the peniten- 
tiary on January 11. 1869, as the average for the preceding decade 
(the average would of course be less) the ratio of pardons during 
that entire period was about one in 12.64, from which it would 
seem evident that a criminal's chance of escaping punishment 
through executive clemency was fairly good in those days. 

Prior to the adoption of the present constitution of Pennsyl- 
vania in 1873, the power of the Governor to grant pardons was 
substantially unrestricted, but in the constitutional convention of 
that year this question received very exhaustive consideration. 
The debate concerning it covers some forty pages of the published 
record of that convention, and without exception the necessity was 
recognized of some limitation upon the exercise of this power. It 
was stated repeatedly, without contradiction, that the abuse of this 
power, not only in Pennsylvania, but throughout the country, had 
become so great that public opinion imperatively demanded a 
change, and the discussion was limited almost if not quite exclu- 
sively to the constitution of the body to whom the power should 
be confided. There were upon the floor of that convention many 
able men, and the chairman of the committee that framed the 
provision which finally was adopted with substantial unanimity 
was the distinguished war governor of that state, the Hon. Andrew 
G. Curtin. That provision is as follows: "He (the Governor) 
shall have power to remit fines and forfeitures, to grant reprieves, 
commutations of sentence and pardons, except in cases of 
impeachment, but no pardon shall be granted or sentence com- 
muted except upon the recommendation in writing of the Lieu- 
tenant Governor, Secretary of the Commonwealth, Attorney Gen- 
eral and Secretary of Internal Affairs, or any three of them, after 
full hearing, upon due public notice and in open session, and such 
recommendations, with the reasons therefor at length, shall be 
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recorded and filed in the office of the Secretary of the Common- 
wealth/' Without discussing the merits of this provision, it is 
fair to say that it embodies the conclusion of the latest and most 
deliberate consideration of a responsible body upon this subject. 

The chief object in view in the administration of justice must 
be, always, the greater advantage of society; and it may well be 
oftentimes, that the welfare of the state is best subserved by the 
exercise of clemency. It cannot be questioned, however, that the 
exercise of this power by the executives of our state governments 
has been attended oftentimes with very great abuses. 
" Mercy is not itself that oft looks so, 
Pardon is still the nurse of second woe." 

Pity for the unfortunate is so strongly rooted m the human 
heart-that nothing is easier than to secure the recommendations of 
persons of influence in favor of the exercise of executive clemency 
in almost any case. And the hearing by the executive of applica- 
tions for pardon being generally purely e.rjoar^e and not judicial 
in its character, the governor is subject to frequent imposition. 
Nor is it to be presumed that the executive, chosen as he is by 
popular vote, can be entirely indifferent to the tremendous pres- 
sure that frequently must be brought to bear upon him by persons 
high in the councils of the political party to which he belongs, in 
favor of guilty and undeserving convicts, to whom such persons, 
nevertheless, are politically indebted. 

I have been unable to obtain any satisfactory statistics as to the 
exercise of this power by our various federal and state executives. 
It is stated that the average number of convicts pardoned in six- 
teen penitentiaries located in several different states, from the 
year 1835 to the year 1846 was one in 26.33, a considerably smaller 
ratio than prevailed previously in the state of Massachusetts, 
where at one time the ratio was one in eight. In the year 1833 de 
Beaumont and de Tocqueville, the eminent French publicists, in 
their work on the penitentiary system of the United States, called 
attention to the very great abuses of the pardoning power which 
prevailed in this country and it is said that the abuse was after- 
wards materially abated. By the courtesy of the executive office 
of this state, I learn that from January 1, 1882 to about August 
15, lb93, 1598 application for pardon or commutation of sentence 
had been made to the Governor, an average of about 137 per year. 
The average number of pardons granted during that time — calling 
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it twelve years — ^was thirty-two, and commutations twenty-five^ 
each year. The true average would be a little larger — probably 
thirty-six pardons and twenty-eight commutations. I find from 
the census of 1890 that the number of convicts in our state peni- 
tentiaries in 1890 was 2057, an increase of 219 in ten years, so that 
the average number in the penitentiaries for the ten years from 
1880 to 1890 was about 2035, and the ratio of pardons to convicts 
in this state for said period about one 56.52, commutations one in 
72.68, or taking pardons and commutations together, one in every 
31.79 either was pardoned or had his sentence commuted. 

But of necessity statistics of this nature are of very little value 
in determining the use or abuse of this prerogative and its effect 
upon the state. 

One pardon granted arbitrarily and in defiance of those estab- 
lished principles which alone authorize the exercise of this extra- 
ordinary power, especially in a case of great public interest, where 
the act and the reasons for it are brought to the knowledge of the 
masses of the people, may be more disastrous in its influence than 
a score of others, where the parties and the circumstances attend- 
ing the commission of the crime are unknown beyond a small cir- 
cle of neighbors and friends. 

We need not go so far as Beccaria and hold that, ''To show man- 
kind that crimes are sometimes pardoned, and that punishment is 
not a necessary consequence, is to nourish the flattering hope of 
impunity and is the cause of their considering every punishment 
inflicted as an act of injustice, and oppression,'^ but experience 
demonstrates the wisdom of Solomon's saying that ''Because sen- 
tence against an evil work is not executed speedily, therefore the 
heart of the sons of men is fully set in them to do evil." 

It is patent that certainty of the punishments prescribed is a 
necessity to constitute them fit preventives of crime, and that 
this certainty is best obtained, as said by Justice Wilson, one of 
the early Justices of the United States Supreme Court, "by an 
undeviating a£d inflexible strictness in carrying the laws against 
them into full and sure execution.'' 

The usual ground upon which pardons or commutations are 
sought and granted are three: 

First. — Because developments since the trial show the applicant 
to be innocent of the crime charged. 

Second. — Because of extenuating circumstances. 
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Third, — Because the petitioner is hopelessly ill and desires to be 
taken home to die among friends. 

When snch facts are fully established, common humanity re- 
quires that a pardon or commutation of Isentence be issued, although 
a pardon on the ground of innocence is an anomaly, which should be 
distinguished by an appropriate designation. But beyond these 
limits, the power of the executive, I believe, should be restricted; 
and within these limits it should be made as certain as cioii be, 
consistently with the efficacy of the pardoning power, that the 
power is wisely and properly exercised. 

Gases may arise where the welfare of society is better subserved 
by releasing a prisoner, to again take his place in producing some- 
thing for the support of his family, than by keeping' him impris- 
oned at the expense of the state, leaving his family, perhaps, 
dependent upon public charity. If penal sentences were inde- 
terminate, and the true object of imprisonment, namely the refor- 
mation of the prisoner, rather than his punishment, were sought, 
pardons might safely be granted to prisoners who give satisfactory 
evidence of reformation. But there is more to consider, always, 
than the immediate circumstances of the convict or his family. 
The effect on the body politic is the first consideration. "The 
supremacy of the law,*' says Lieber, " requires that the extraordi- 
nary power of pardoning be wielded in the spirit of justice and not 
according to individual bias, personal weakness or interested con- 
siderations. All arbitrariness is odious to sterling freedom in 
genera], and the arbitrary use of the pardoning power and its fre- 
quency produce the most disastrous consequences in particular. 
It unsettles the general and firm reliance on the law, an abiding 
confidence in its supremacy and a loyal love of justice.'* 

What then must be the effect of a pardon granted upon the 
express ground that the law as announced by the judge presiding 
at the trial and confirmed by the highest judicial authority of the 
state is erroneous, or misapplied to the facts in the case? Can the 
effect of a pardon on such grounds be other than tO tend to bring 
all law, as administered by our courts, into contempt, and to make 
our judicial tribunals the laughing stock of enemies of law and 
order? Or, as Francis Lieber puts it, "To defeat the ends of toil- 
some, costly and well deserved justice and legislation, putting the 
very objects of civil government to naught?*' To the judicial 
department alone is committed the authority to determine whether 
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or not a person accused of crime has yiolated the law. And our 
constitution expressly provides that no person or collection of per- 
sons, being one of the departments of government, shall exercise 
any power properly belonging to either of the others except aa 
expressly directed or permitted. It is to be remembered, too, as held 
by the Supreme Court of this State in Field v. The People, etc., 2 
Scam. 80, that ^^ The constitution is a limitation upon the powera 
of the legislative department of the government, but it is to be 
regarded as a grant of powers to the other departments. Neither 
the executive nor the judiciary, therefore, can exercise any author- 
ity or power except such as is clearly granted by the constitution.*^ 
Of necessity, therefore, a pardon granted by the executive upon 
the ground that the accused was unlawfully convicted, involves 
an usurpation of the judicial function. If the executive may thus 
defy the deliberate judgment of the judicial department, then the 
executive and not the judicial department becomes the final 
arbiter in all criminal cases, and the proverbial law^s delay finds 
one more and final resting place in the arbitrary caprice of that 
officer. Nothing of the kind ever was contemplated by the f ramers 
of our constitution, and I have been able to find no precedent, 
either English or American, for such an exercise of this preroga- 
tive. 

In the case of People ex rel v. Bissell, 19 111. 230, Chief Justice 
Caton said: "Neither of the three great departments into which 
our government is by the constitution divided is subordinate to or 
may exercise any control over another, except as is provided in the 
constitution. This normal condition is that of equality, each 
acting within its own sphere, independent of either of the others,, 
so long as its action does not exceed the powers confided to it^ 
unless particular exceptions are made to this general rule by the 
constitution itself. The executive is authorized to exercise a con- 
trol over both the others in certain cases. He may practically 
annul the judgments of the judiciary in certain cases by the exercise 
of the pardoning power. Notwithstanding all this, when carefully 
considered it will be seen that each department within its proper 
constitutional sphere, acts independently of both the others and 
restraint is only placed upon it when such sphere is actually 
transcended or express authority is given by the constitution for 
the restraint or control by another department. As from necessity 
and the very nature of all government, there must be an ultimatum. 
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somewhere whose duty it is to determine whether such sphere has 
been passed or not; that duty in most cases falls on the judicial 
department. When acting within the limits assigned to each, 
neither (department) can control or dictate to the other/^ 

Now, while it is true^ as stated by the learned chief justice, that 
the executive may practically annul the judgments of the judiciary 
in certain cases by the exercise of the pardoning power, it must be 
apparent that it never was contemplated that the executive should 
invade the domain expressly confided to the judicial department, 
and as the basis for the exercise of that power, arbitrarily overrule 
its solemn mandates. The Governor, by the constitution, is vested 
with the power to show mercy to the guilty; but not to exercise 
judicial powers. 

In the proper exercise of that clemency which the sovereign 
people have delegated to his discretion, he may set aside the sen- 
tence imposed by the court, and thereby, in effect, annul its judg- 
ments. It is clearly beyond his province to sit in review of the 
final decisions of the courts, upon questions of law, and defy their 
deliberate opinions, under the guise of the power given him by 
the constitution to extend the sceptre of mercy. On the other 
hand, it is true, the discretion given him by the constitution is 
absolute, subject only to such regulations as may be provided by 
law as to the manner of applying for pardon. And therefore, he 
may, in pursuance of such power, grant pardons, with or without 
reason. ^' In his sphere,'^ says Justice Breese, ''he is independent 
of the court. In matters of public duty we remit him to the high 
tribunals of his own conscience and the public judgment. ^^ But 
the responsibility is co-extensive with the powers thus vested in 
him. In the case last cited Chief Justice Gaton said: ''This is a 
grave question. Properly considered, it reaches the very founda- 
tion principles upon which our government is based. It is no less 
delicate than fundamentally important. In quiet times like these 
when there are no symptoms of jealousy felt by one department of 
government towards another, when there is no grasping after 
power by either department for ulterior purposes, — the momentous 
importance of this question is apt to be lost sight of. In other 
times the question now so quietly considered might severely test 
the very stability of our form of government. '' 

In the case under consideration by the learned judge, a petition 
was filed by the relator asking for an alternative writ of mandamus 
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to be directed to the Oovernor, commanding him to issue to the 
relator certain interest bonds or certificates to which he claimed to 
be entitled under the law of 1847, and the distinct question pre- 
sented was whether the court would assume to itself jurisdiction to 
control the executiTe department of the goTemment The interests 
there InTolred were comparatively insignificant. Those were quiet 
times indeed. Then, one third of the entire population of our 
State was not massed in a single city, nor did we have within the 
limits of that one city numerous settlements of essentially foreign 
and to a large extent alien population, each larger than any other 
city in the state, a large proportion of whom are as yet ignorant of 
our national institutions and entirely lacking in the spirit of our 
national life. Anarchy had not raised its red hand against the 
defenders of society, and our streets were not filled with idle and 
hungry thousands. It may be and doubtless is true, that our 
penal system is defectiye. It is possible, also, that even our high- 
est court may err in the determination of questions both of law 
and of fact. Doubtless, also, it is one of the surest safeguards of 
the liberties of the people that the courts, as well as the executive, 
are responsible to the high tribunal of public judgment and subject 
to public criticism. But inasmuch as our constitution vests in 
that department of government alone, judicial powers, it is essen- 
tial to the integrity of our political system that the parity between 
the respective departments be maintained. Unless the distinctive 
functions of the judiciary are respected by the co-ordinate depart- 
ments of government, popular respect for its judgments will soon 
be lost, and they will be incapable of enforcement; crime will 
speedily go unpunished, justice unexecuted, the moral spirit of the 
people will disappear and the very existence of the government 
itself will be threatened. 

OHABLES B. WEB8TEB. 
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UNITED STATES v. RODGERS. 

In United States v. Rodqere, 150 U. S. 249, s. c. 14 Sup. Ot. 
Eep. 109 (Nov. 20, 1893), the Supreme Court of the United States 
decide an interesting question as to the criminal jurisdiction of the 
Federal Courts over the waters connected with the Great Lakes. 
Bodgers was indicted under § 5346 of the Bevised Statutes for an 
assault with a dangerous weapon committed on board the steamer 
Alaska, a vessel owned by citizens of the United States, while it 
was in Detroit Biver, within the territorial limits of the Dominion 
of Canada. 

Section 5346 provides that ''Every person who upon the high 
seas, or in any arm of the sea, or in any river, haven, creek, basin 
or bay within the admiralty jurisdiction of the United States, and 
out of the jurisdiction of any particular State, on board any vessel 
belonging in whole or part to the United States, or any citizen 
thereof, with a dangerous weapon, or with intent to perpetrate 
any felony, commits an assault on another, shall be punished by a 
fine of not more than three thousand dollars and by imprisonment 
at hard labor not more than three years. ^^ 

Bodgers filed a plea to the jurisdiction of the court, which was 
demurred to, and upon this demurrer the judges of the Circuit 
Court of the United States were divided in opinion. Circuit Judge 
Howell E. Jackson holding the court had jurisdiction. District 
Judge Henry B. Brown that it had not. Both judges have had 
an opportunity to review their previous opinions, having since 
become members of the highest court of the nation. 

The opinion of the Supreme Court, delivered by Mr. Justice 
Field, takes the ground that by the usage of international law the 
words high seas designate open, uninclosed waters of any sea, 
waters without the fauces terra of the coast; that the Oreat Lakes 
are seas within the meaning of the statute, and therefore the 
Detroit Biver, connecting two of the lakes, is a river within the 
contemplation as well as the terms of the act. '' If there were no 
seas other than the ocean the term ' high seas ' would be limited 
to the open, uninclosed waters of the ocean. ^' The Mediterranean, 
Black and Baltic seas are all given as illustrations of high seas: 
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the Sea of Oalilee is referred to as showing the use of the word sea 
is not confined to international^ salt and tide waters. It is argned 
that the term ^* high seas ** must include the Oreat Lakes, for the 
statute expressly covers rivers, and '^ it would not be reasonable to 
suppose that congress intended that no remedy should be afforded 
for similar offenses committed on vessels upon the lakes, to which 
the vessels on the river, in almost all instances are directed, and 
upon whose waters they are to be chiefly engaged/' 

Justices Gray and Brown dissent. Mr. Justice Gray, in a very 
learned and ingenious opinion, accepting the view that the high 
seas mean the same as main sea or open sea, collects authorities on 
international law to the effect that the ' open sea ' is navigable of 
right by all nations and belongs to none, pointing out that the 
Great Lakes are the exclusive territory of Great Britain and cer- 
tain of the United States, and that no precedent was shown of the 
use of the words ''high seas'^ to include fresh, tideless, territorial 
waters. He argues that the word river is to be construed with 
reference to its context, which clearly shows that congress had in 
mind rivers opening into the ocean. Instead of, like the majority 
of the court, inferring that these lakes are "high seas'' within the 
meaningof the act because connected with a *' river . . . . within the 
admiralty jurisdiction of the United States," he infers that the 
Detroit Eiver itself is not included by the statute because it is not 
adjacent to the ''high seas." 

Mr. Justice Brown refers generally to his previous opinion on 
the same subject in Bxparte Byers, 33i Fed. Eep. 404 (1887), a case 
which arose out of the same transaction as the principal case. He 
affirms that at the time the statute was originally drafted [in 1790] 
the lakes were not in appreciable use for purposes of navigation, and 
bases his opinion especially on the context "or in any arm of the 
sea, or in any river, haven, creek, basin or bay within the admiralty 
jurisdiction of the United States and out of the jurisdiction of any 
particular state." Both dissenting judges rely upon the rule that 
criminal statutes are to be construed strictly. Both concede the 
power of congress to pass a statute that would cover a similar case 
to the one before them. This indeed congress had done already 
after the decision in Bx parte Byers. Act of Sept. 4, 1890, 26 St. 
L. 424, 1 Suppl. R. S. 799. In that case Mr. Justice Brown, in 
the course of a very interesting opinion, had said: "That the lakes 
are not 'high seas' is too clear for argument," referring to Ux parte 
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Tyler, 7 Mich. 161 (1859), where the Supreme Oourt of Michigan 
had held that the United States Courts had no jurisdiction in such 
a case. In the Michigan case Chief Justice Martin and Manning, 
J. held the federal statute unconstitutional, these waters not 
being included within the admiralty powers conferred by the con- 
stitution^ Christiancy^ J., being evidently of the same opiniOi^.,. 
but agreeing with Campbell, 3,, that the statute, whether consti- 
tutional or not, could not properly be construed to coyer the great 
lakes and connecting waters. It was not until 1851 that the 
doctrine was established that the Great Lakes were within the ad- 
miralty and maritine jurisdiction of the United States. The 
Oenesse Chief v. Fitzhugh, 12 How. 443. 

Upon the wholes the correctness of the construction adopted by 
the majority of the court in United States v. Rodger 8 seems so 
doubtful; that it ought not to prevail in the interpretation of a 
criminal statute. The whole discussion about the meaning of 
'^high seas '' is extrajudicial unless the context is to be controlling 
in the construction of the statute. If it is to be so controlling, 
the words "or in any arm of the eea^' immediately following "high 
seas'^ would seem to show clearly that congress had in mind the 
ocean, to which alone the term the sea is properly applicable. To 
say that because there are other seas than the ocean there are 
other high seas, is to beg the question, for the expression '^high 
seas'' is technical in international law, as much so as if the two 
words were one, and may in its technical use refer only to the 
ocean. We find an instance of the use of the words in what the 
context shows to be such a technical meaning in the Constitution 
itself; Art. I, Sec. 8, Par. 10, " The Congress shall have power .... 
to define and punish piracies and felonies committed on the high 
seas, and offenses against the law of nations." The authorities 
collected in the opinions seem to indicate that the latter is its 
technical meaning. 

What makes the above decision of additional interest is that by 
the act of March 3, 1885, 23 St. L. 438, congress adopted certain 
" Bevised International Bules and Regulations for Preventing 
Collisions at Sea '' to be followed in the navigation of all public 
and private vessels of the United States upon the high seas and in 
all coast waters of the United States except such as are otherwise 
provided for.'' Section 2 of the act repeals all inconsistent laws 
" except as to the navigation of such vessels within the harbors. 
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lakes and inland waters of the United States." Are the rules of 
1864^ Bey. St g 4233» which are in Hci, as we are informed, still 
observed on the Great Lakes, repealed? Collision cases inyolTing 
this point are said to be now held under adyisement by both Judge 
Swan and Judge Seaman. [The names of these distinguished 
jurists lead us to expect superior information on all subjects 
relating to waters.] If the words ''lakes and inland waters ^^ 
mean only such as are not '^ high seas ** we must have a catalogue of 
these lakes properly so called, to be worked out at the expense of liti- 
gants. Whatever may be said about the vessels, their captains on 
the Lakes are for the present certainly at sea. 

B. L, 
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COMMENT. 



ANOTHER link in the chain that binds the railroads to the 
performance of extraordinary obligations to the public has 
been forged by the Supreme Court of Texas in Texas £ P, By, Co. 
V. Dennis, 23 S. W. Rep. (Tex. ), 400. It happened that the plaintiff 
had purchased a limited excursion ticket of defendant company at 
a greatly reduced rate for the purpose of attending a sale of town 
lots at a neighboring town. The plaintiff attended the sale, and 
when it had come to an end presented his ticket for return passage. 
As the time within which the ticket was to be good had expired. 



54 THE NORTHWESTERN LAW REVIEW. 

the condactor ejected the plaintiff from the train on his refusal to 
pay fare. It farther appeared that the plaintiff used all due dili- 
gence to return as soon as the sale was over, bnt that it was impos- 
sible to attend the sale and use the ticket within the time limited. 
It also happened that the defendant company had nothing to do 
with the sale itself, and that it would have been possible for a 
person to have made the trip for which the ticket was sold within 
the time limited. The court, in holding the company liable, say 
that when a railroad sells a ticket to a distant point for a certain 
purpose, the purchaser may presume that the time within which 
the ticket will be good will be sufficient for the purpose for which 
the trip is made. And that if the purchaser, after using all due 
diligence to accomplish the object for which he purchased the 
excursion ticket, is then not able to make the return trip within 
the time limited, he cannot be lawfully expelled from the train. 

It has often been held that an excursion ticket must give the 
purchaser sufficient time to make the trip for which the ticket was 
purchased, that is, that the connections must be such that the trip 
is possible within the time limited, but that the ticket is also sub- 
ject to the condition that the purchaser will be able in the time 
given to accomplish the object for which the ticket was sold, is an 
innovation in the law respecting the liabilities of railroad com- 
panies to the purchasers of their tickets. 



THAT it is an unwise practice for the court, while giving in- 
structions to the jury, to wander from the record for the 
purpose of indulging in remarks of a general or humorous nature 
is well shown in a recent case before the Pennsylvania Court of 
Appeals. A man was indicted for murdering a woman and de- 
fended on the ground that his wife, and not he, had done the kill- 
ing. The evidence was entirely circumstantial, the main facts 
being an unwarranted'intimacy between deceased and the defend- 
ant, and the opportunity and ability of the latter to have done the 
act. Although everything pointed strongly to the defendant, still 
his wife was known to have had animosity toward her husband's 
intimate, and was also in a position to have committed the crime. 
In his charge to the jury the court remarked: '^I sometimes 
think the disposition of our first male ancestor to charge the fault 
upon the woman given to him did not die out with Adam, but 
was inherited by his descendants.'^ Held, error, as involving an 
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intimation that the court regarded the defendant as gnilty. The 
appellate jadge in his decision finds it necessary to review the time 
honored precedent of Adam v. Eve, and to distinguish that 
case from the one at the bar. ^'The cases/^ he says, ''are 
not parallel. Adam and Eye were both guilty. Adam, confess- 
ing his guilt, sought to escape responsibility for his guilt by cast- 
ing blame on Eve. In this case it may be assumed that one is 
guilty and the other is not/^ State v. Hawley, (Conn.) Atl. Bep. 
417. 

THE recent report of the Committee on Legal Education adopted 
by the Chicago Bar Association January 27, is of general interest 
to law students in this state. The substance of the report is stated 
in the report itself, as follows: 
The changes proposed are briefly: 

1. Create a commission with authority to control and superyise 
examinations throughout the state, and prescribe uniform condi- 
tions therefor. 

2. Limit examinations of candidates to the district of their 
residence. 

3. Admit candidates to examination only after three years -of 
legal study. 

4. Abolish the privilege of admission on law school diplomas 
without examination. 

5. Eequire a high school training, or its equivalent in general 
education, to be shown by diploma or examination. 

6. Limit admission on foreign licenses to states having sub- 
stantially equivalent requirements with our own. 

This report, if adopted, will require all students in law schools 
at the present time to pass an examination^ and will do away with 
the privilege of admission by diploma. An amendment to the 
report, which does not appear in the summary above, we are 
informed, was adopted at the meeting whereby students now 
engaged in the study of law may apply for admission at the expira- 
tion of two years' study, thus saving to that extent rights of 
students studying anywhere. It will thus be seen that the students 
in this and other schools if the Justices of the Supreme Court 
modify the rules for admission in accordance with the report, will 
be enabled to apply for admission at the expiration of two years' 
fltudy, but are deprived of the benefit of a diploma as an aid to 
admissio'i This may seem to be a hardship where persons have 
entered law schools relying on the effect given ho a diploma, but 
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we think that no conscientious student will have reason to feel 
apprehensive as to the result of a bar examination. Moreover, any 
student who fails in obtaining a degree, stands on an equal footing 
with those who obtain a degree as regards right to be examined. 
And the judgment of the faculty in withholding a degree, which 
may be without sufficient cause will thus, in a sense, be rectified. 

It is with great pleasure that we are able to note this recom- 
mendation of the Bar Association. It is entirely in accord with 
the suggestions from time to time made in this review. It cer- 
tainly is remarkable that a community which has grown with the 
rapidity and to the extent of this, and where interests so vast and 
legal questions so novel and complicated are brought before the 
courts that the practitioners at the bar should be enabled to prac- 
tice with such equipments as are suitable only in a backwoods com- 
munity. Nowhere in the United States should the requirement 
for admission to the bar be higher than in the State of Illinois. 
And it has been a reproach to the profession and a burden to the 
community, not perhaps appreciable, yet none the less real, that 
the litigation has been handled by those notoriously disqualified 
and whose only claim to practice is a license issued practically to any 
one competent to frame an affidavit as to character, and able to 
obtain a signature thereto and to furnish the requisite fee. We 
trust the Supreme Court of this state will adopt the memorial of 
the Chicago Bar Association and if they do not see fit to adopt it 
that they will signifiy their dissent as quickly as possible. 



HARVARD University, in determining that after 1895-6 only 
those who have taken a B. A. degree at some reputable col- 
lege or its equivalent can enter the Law School, has taken a step 
that should be followed by the other leading law schools of the 
country. The immense number of lawyers that are being turned 
out by the various law schools every year, together with those who 
pass the bar examinations after a short study in offices will soon, 
if they have not already, so overcrowd the legal profession that its 
standard will inevitably be lowered. If the legal profession is to 
continue to be one of the learned professions a higher standard 
of admission to its ranks must be established. The first 
step must necessarily be taken by the leading law schools 
in raising their standards of admission and increasing the 
length of their courses. But the efforts of the law schools to better 
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equip prospective lawyers will be in vain unless aided by wise legis- 
lation in regard to bar examinations. There can be no question 
in the minds of those who have looked into the subject, but that 
the bar examinations in many of our states are farces of th# worst 
order. In Illinois the bar examinations are deplorably loose and 
in many western states the personal friendship of the court insures 
admission to the bar. New York has by stringent legislation 
made it no easy matter to gain admission to her bar and the 
example thus given should be followed by other states and 
Harvard's new regulation enacted by other law schools. 



'T'HE supreme court of Oregon in the recent case of Shute v, 
^ Johnson, 34 Pac. Rep. 965, seems to have extended the doc- 
trine of the responsibility of fiduciaries to a somewhat unusual 
degree. Shute being the owner of a parcel of land had it listed 
with Johnson, a real estate agent, for sale. Afterward, and while 
the land was still on Johnson's list, he and Shute made a trade 
between themselves, Johnson exchanging for Shute's land, some 
lots in a town a hundred and fifty miles or so away, which lots 
Shute had never seen, but which Johnson represented to be of the 
value of 1900. As a matter of fact the lots were of much less 
value, and Shute brought a bill to have his deed to Johnson can- 
celled, on the ground that Johnson had abused his fiduciary rela- 
tion in representing the lots to be of greater value than they really 
were. The court sustained the bill, holding that the fiduciary 
relation was not in abeyance while the parties treated between 
themselves. '*To hold," said the court, ^*tbat this relation 
between them had terminated when the defendant offered to trade 
his own property, would be to hold that any person acting in a 
fiduciary capacity, when he on his own account, and for his own 
benefit, treated with bis principal, might rob him with impunity.'' 
We do not see that an agent, under the circumstances stated in 
this case, could rob his principal with any more impunity than if 
the agency had never existed, nor do we understand why he should 
be compelled to rob him with any less impunity. Why was this 
trade not as entirely aside from the contract of agency as a horse 
trade between the parties would have been? As we understand 
the doctrine, the fiduciary responsibility of an agent to his prin- 
cipal, arises from the fact that the principal has a right to suppose 
that the agent is representing the principal's interest. When any 
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thing depriyeft the principal of this right we see no reason why the 
agent shoald be nnder any greater obligation to good faith than 
if he were a stranger. Indeed^ we do not see but that so far as 
transactions occnrring under that state of affairs are concerned he 
is a stranger. 

When Johnson proposed to trade his own lots to Shnte it is 
absurd to say that Shute believed Johnson to propose this trade in 
Shute's interest. It is almost impossible to conceiye that during 
these negotiations Shute considered Johnson as acting as his agent. 
Is it not a much more reasonable view to take of the case to say 
that when Johnson proposed to exchange his own lots for the land 
of Shute, he by that act said, ^' I now, for the purpose of this 
transaction, lay aside my character as agent and deal with you as 
an individual, in my own interest,'' and is it not reasonable to sup- 
pose that Shute so understood him, and that during the subsequent 
negotiations he considered himself, and himself only, as the rep- 
resentative of his own interest and considered Johnson as the rep- 
resentative of another, and hostile interest, and of that interest 
only? If so, why should Johnson be held to any stricter good 
faith because the land of Shute happened to be listed with him for 
sale? Were the two men not dealing with each other at arms* 
length? Why was this not a fit case for the application of the 
rule, caveat emptor? 

ANOTHER decision which marks the modern trend of the law 
against the former harshness of the fellow servant rule, is 
Louisville & N. R. Co.. v. Raines, 238 W. Eep. (Ken.) 505. The 
old foundation of this rule, that a servant assumes all the dangers 
of bis employment, and that one of these dangers is the careless- 
ness of fellow servants, is being replaced by the more reasonable 
doctrine that those are to be considered fellow servants who are 
thrown into such intimate contact and association that each is able 
to Judge of the care or negligence exercised by the other, and exert 
an influence for carefulness and prudence. 

In the Kentucky case, an engineer had been injured by leaping 
from his engine, which was about to collide with another train. 
The defense offered by the company was that the impending 
danger which caused the engineer to jump from his train, was 
caused by the negligence of those in charge of the other train, and 
that they were, in the eyes of the law, fellow servants. The court 
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rejected this defense, holding, on the grounds set forth above, that 
persons in charge of different trains are not to be considered fellow 
servants, although they are engaged in the same gener&l line 
of work, and subject to the same master. This case overrules the 
former decisions on this point in the State of Kentucky. 



THE case of Western Union Tel. Co. v. Cline, 35 N. E. Rep. 
564 (Ind.), fui-nishes another valuable authority on the ques- 
tion of the right of a party to maintain an action for mental 
anguish merely. The facts are these: A message was delivered to 
the telegraph company as follows: ''Joe Cline, come at once, 
mother is dying.** The delivery of the same was negligently 
delayed, and thereby the appellee and members of his family were 
prevented from being present at the death of the deceased. The 
court held that the appellee could recover, although the action was 
brought merely for mental anguish and suffering with no pecu- 
niary loss other than the cost of the message. The law upon this 
subject is now being made, and the authorities therefore are very 
much in conflict. The authorities in opposition to the rule as 
above laid down contend that no action can be brought unless the 
plaintiff proves that he has sustained either a physical injury or a 
substantial pecuniary loss; that the damages resulting from mental 
anguish are too remote, and that such injuries are generally more 
sentimental than substantial; 3 Am. Bep. 245; 71 Me. 227; 59 Tex. 
563; 06 Tex. 580. 

On the other hand it is contended that the defendant is liable 
for damages according to the nature of the contract. If pecuniary 
benefits are contemplated by the parties, the damages should be 
measured by the pecuniary loss; but if the benefits contracted for 
are other than pecuniary, then the damages incurred should be 
measured by a standard consonant with the nature of the contract; 
6 Am. St. Rep. 864. 

'T'HAT an " external means of death,** as prescribed by an ac6i- 
* dent policy of insurance can cover an internal cause of death 
if only the means of death was external before it became internal 
has been decided by the court of appeals of Kentucky, 23 S. W. 
Rep. 191. One Thomas Reigart took out a policy of insurance on 
his life with the defendant company and by the terms of the policy 
it was made payable in case of death " through external, violent. 
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and accidental means/' Beigart came to his death by trying- to 
swallow a piece of beefsteak which lodged in his windpipe. Hia 
wife sned on the policy and the company defended on the ground 
that the means of death were not external. The coart, however, 
refused to allow the defense^ holding that the death was certainly 
accidental and the means of death external, although the injury 
was internal. The court, in arriving at this conclusion, indulges 
in some analytical reasoning, which indicates that the court had 
taken judicial notice of the toughness of beefsteak. If, the court 
say, the steak had been so tough as to interfere with digestion or 
to completely stay the operations of nature in such a manner as to 
produce disease, no one would contend that the pain or the disease 
was the result of accident or that the terms of the policy embraced 
such a case; but when the substance causing the death is visible 
and placed in the mouth of the assured, lodging by accident in the 
windpipe instead of the stomach, producing death, it is as much 
an accident as if the assured had taken poison under the belief 
that it was a harmless medicine. While all good people must 
recognize the' justness of the appellant^s case, yet at what point in 
the alimentary canal the beefsteak must become lodged to constitute 
an external means of death is a question that may prove difficult 
for the courts to decide. 



JUST as we are going to press we are in receipt of the first num- 
ber of of the Law Book News, published by the West Pub- 
lishing Co. We have not had time to do more than glance through 
the number, but its purpose is so admirable and departments so 
consistent with its purpose that we feel prompted to commend it 
off-hand. 

The purpose is to review current law literature, and to present 
to its readers the titles and table of contents of new law books, 
and the titles of articles in law magazines. The merit of such a 
plan is obvious and apparently the first number of the ISTews fulfills 
the promises of the publishers. Signed reviews will add to their 
value. The danger in a publishing house trying to publish a 
review of books is that the reviews will not be impartial: both the 
character of the publishers and the signing of the reviews will go 
far to negative this in the case of the Law Book News. 

We are glad to commend the Law Book News and do not expect 
that we shall have occasion to change our opinion on more 
thorough reading. 
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IN the February number of the Harvard Law Beview (Vol. 7, p. 
315), ProfesBor John H. Wigmore of the Northweatem Uni- 
versity Law School, begins a series, which is tb comprise three 
articles, on Besponsibility for Tortious Acts. The treatment of 
the subject is strictly historical, and in the first article follows in 
the main the lines of Brunner's essay in the Proceedings of the 
Boyal Prussian Academy of Sciences, Vol. XXXV., July 10, 1890, 
"Unintentional Wrongs in Old German Criminal Law.*' Professor 
Wigmore makes excellent use of the early German, Norse, Dutch 
and French authorities collected by the great German investigator, 
adding new material, principally from the Selden Society Publica- 
tions, Bracton's Note Book and Bracton^s "De Legibus.'' In the 
subsequent articles we may expect the history of the development 
of the ideas of tortious responsibility to be traced into the modem 
doctrine — so far as there is one worked out by the cases. It is 
pointed out that the primitive Germanic law "made no inquiry 
into negligence, and it raised no issue as to the presence or absence 
of a design or intent; it did not even distinguish in its earlier 
phases, between accidental and intentional injuries.'' Harms are 
classified for convenience into those by personal deed, by an animal, 
by an inanimate thing, and by a servant or slave. The gradual 
relaxation of absolute liability, with the penalty of the blood feud 
where death resulted, is traced through acquittal by payment of a 
composition, later by delivery up or repudiation of the offending 
object, toward exculpation upon a showing of no actual intention 
to injure or lack of due care. 

The recently published first two volumes of Brunner's History 
of German Law are frequently cited. Students of the common law 
will have occasion to be as grateful for this new masterpiece of 
research as for the Origin of Trial by Jury by ihe same author. 
Many who will read this are acquainted with his article on the 
Sources of English Law, translated frpm the last edition of 
Holtzendorff's Encyklopaedie der Bechtswissenschaf t. A few years 
iigo passing through Berlin the writer made a pilgrimage to hear 
Professor Brunner. At that time he was lecturing on German 
legal history. The room was crowded with students, who paid the 
^eat scholar almost reverent attention. Dr. Brunner was a rather 
plain-looking, middle-aged man, with a full beard, a somewhat 
indistinct voice and an uninteresting manner. The lecture was 
<srammed with details and seemed to be about as dry as the bones 
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the prophet saw. It is doubtful if any English-speaking scholar ig 
so deeply yersed in the early legal institutions of the English 
people as he. We note with pleasure that these books by Brunner 
are in the Law Institute Library at Chicago. 

These articles by Professor Wigmore will no doubt take their 
place along with the other historical legal essays which have given 
the Harvard Law Beview its justly high reputation in legal litera- 
ture, and contributed no little to our knowledge of the law. 



IN a recent Pennsylvania case the question arose as to how far a 
person might participate in wrongdoing, for purposes of gather- 
ing information and bringing the perpetrators to justice, without 
danger of becoming an accomplice. The case in question was a 
criminal prosecution against a baud of robbers, and the particular 
act on which the indictment was founded was a long premeditated 
and carefully planned robbery. It was arranged that the four 
men engaged in the affair were to make a sudden attack upon the 
paymaster of a large manufacturing establishment at an hour 
when he was known to have the money for the pay roll, and to 
force him to give it up. The one who formulated the plan, and 
who was the prime mover of the affair, sheltered himself behind an 
alibi, leaving the execution to the tools he had chosen. One of 
the latter, however, communicated with the chief of police, and 
on his advice it was determined that for purposes of gaining evi- 
dence the paymaster should be informed, and that the robbery 
should then be carried through as planned. This was accordingly 
done and then the criminals were taken in charge by the police. 
On the trial it was charged that the one who had given evidence 
for the state was equally guilty with the others; but the court 
held that *^one who joins a conspiracy for the purpose of robbery 
in order to expose it, and honestly carries out the plan, is not an 
accessory before the fact, though he encourage the others to the 
commission of the crime." Commonwealth v. Hollister, (Pa.) 27 
Atl. Rep. 386. 
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A SKETCH OF WOMAN'S RIGHTS IN ANCIENT ROME.* 

By the subject of woman's rights in ancient Borne is not 
meant female snffri^ge in the fornm. Nor do we mean to include 
iu woman^s rights the larger sphere of moral obligations. 

The rights of which we would speak lie in the narrower circle, 
which were enforced and sanctioned by the Eoman State— the obliga- 
tions which, when violated, were given effect by the strong arm of 
government — in short, we use the word *' right '' in the sense of the 
capacity in a person of controlling the actions of others with the 
assent and assistance of the State. ^ Not that the force of moral 
rights, even when unsecured by the law, was not felt in Borne. 
The lash of public opinion, the only terror of the great, was felt 
then as it is today. Then, as now, the strength of custom was 
greater than the strength of law, and often dispensed with law, 
while down in the depths of the Boman heart those vague, unde- 
fined religious impulses which are the last sanctions of law afid 
morality, made themselves known. We cannot doubt the shrewd 
observation of v. Ihering that the position of woman in Boman 
society was better, in every way, than the law of the times would 
indicate. * At the very day when the Boman husband could law- 
fully sell his wife into slavery, the priest had power to outlaw him 
for this n'fefarious thing. If he put his wife to death without the 
consent of the family council of their near relatives he exposed 
himself to a criminal prosecution. * 

In the Boman family, according ^ the jus civile, or the law 

' What follows was delivered as a popular lecture, and is printed with- 
out substantial alteration, except that a few citations ai<e added. 
■^ Holland's Jurisprudence, 4th Ed., p. ^70. 

* To the same effect Paul Gide, Etude sur la Condition PiTvee de la 
Femme, 3d Ed., Paris, 1885, p. 98. 

* Gide, as above, p. 117. 
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applicable only to Roman citizens^ 2^^^^^ poiestas, the power of 
the father^ was the fundamental idea. Over his children and other 
subordinates, he had the iK>wer of sale into slavery^ of life and 
death; all that they earned was for him, save when the policy of the 
State compelled an exception.* In case of a son or unmarried 
daughter death or emancipation alone put an end to this patri- 
archal authority. The family itself was made up, taot necessarily 
of those kin by blood, but of those standing under the same paternal 
power. Such persons were called agnates, while the blood kin 
were known as cognates.* Unless the mother was married in such a 
way as to enter the manus. or power, of her husband, or if he had 
male ancestors living, the paternal head of his house, she never 
belonged to his family at all, but to the one she was already in. 
If the marriage was such as to subject her to her husband's power, 
she became, legally speaking, the sister of her children. Her 
children were, legally, no kin to her father, and could not inherit 
from him, for they were in the paternal power of her husband's 
side of the house. House-fellowship, not blood-fellowship, made 
the Boman family. By the reforms of the Praetors, the great 
Boman Chancellors, this notion of the family constitution was 
gradually broken down, until, at last, Justinian made blood-fellow- 
ship the basis of the family, and, consequently, of inheritance. 

A Roman marriage should not be viewed from a Christian stand- 
point as to the nature of the marriage tie. It is true we undoubt- 
edly owe monogamy to Roman law. We have no reason to doubt that 
the depth and tenderness of the relations of man and wife today, 
were to be found in Roman life, especially in the earlier periods of 
Roman history. In some instances the affection of spouses was 
undoubtedly most true — such as the love of Brutus for his wife, 
which Shakespeare has so beautifully represented. We know that 
the love between parent and child was often very tender, prompting 
the noble pride of Cornelia, or the desperate devotion of Virginius. 

With regard to the authority of the husband over the wife, we 
can trace the historical development of the Roman law, all the way 
from the almost absolute power which gave the husband the right 
(by consent of a council of his family) to put her to death,* down 
to the almost absolute freedom of the wife under Justinian. This 



^ Sohm, Institutionen des ROmischen Rechts, 3d Ed. 351, et seq,, § 88. 
* Sohm, § 78, p. 321, where the subject is discussed generally. 
« Sohm, § 80, p. 830. 
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authority of the husband only existed^ of course, where the wife, 
by her marriage, entered the manus, or power, of her husband; 
otherwise her father was still her disposer. Her husband could not 
even demand a dowry, but if one was not given he could let her 
starve to death. Yet he was bound to pay her burial expenses.* 

Originally the husband's right over his wife was exactly the same 
as that of the father over his child. ^ How this came about we can 
best see by examining the origin and forms of the Roman mar- 
riage,' The original form was, undoubtedly, coemtio — purchase of 
the wife by the husband from the father. The transaction, like 
any other solemn Roman sale, was executed before five witnesses 
and a holder of balances. * The wife thus entered her husband's 
power, just as if he had bought a slave. 

The patrician marriage, the confarreatio, was, however, a relig- 
ious one.* The two espoused made a joint offering before the 
priest to Jupiter, with certain prescribed ceremonies. Thereby 
the wife also entered the husband's power. This feature had the 
result that, in the days of Augustus patrician ladies refused to 
marry in this way, and a special statute had to be enacted, that 
thereafter the confarreatio should give the husband only religious 
authority. Only Roman citizens had the jus connubii, the marital 
right to have the manus, which we may freely translate, the high 
hand, over their wives, more especially over their property. You 
can have some idea, therefore, why to be a Roman citizen was so 
much prized in those days. 

There was a third way of marriage, however, that ultimately put 
an end to the others — marriage by prescription. A wife was origi- 
nally, simply a valuable piece of property and long possession was 
even more than nine points of the law. This form was probably a 
survival of marriage by capture, which, according to the well- 
known legend of the Rape of the Sabines, was the only way the 
first Romans got any wives at all. Mutual consent to marry, 
together with a year's unbroken community of life, made the mar- 
riage. By the primitive codification of the law — the twelve tables, 

^ t. 28 D. de relig. 11, 7; Holtzendorff' s Encyklopaedie der Rechtswissen- 
schaft, 4th Ed. 497. 
'Sohm,§80. 

' See generally, Sohm, § 79. p. 324, et aeq. 
^GaiusBk.I, §118. 
^The ceremony is described by Gaius Bk. I, § 112. 
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a trinoctixim, three uights coutiuuous absence during the year, 
prevented the manns, the wife's entering the husband's author- 
ity. * Here was a marriage without mantis. The result was, the 
wife was still in her father's [>o^'^^'* ^^^^ ^^^ husband could get 
an interdict or injunction against his father-in-law for taking away 
his wife; he also had the right to prescribe the wife's residence, 
the education of his children and the style of living of the 
family.- The trinoctium of absence, as a mere form, was quite 
customary. Marriage in this way was practiced by all classes. 
Under the empire the irinoctiinn became obsolete. A mere con- 
sent to marry then and there was enough, provided the parties 
proceeded to live together. The consent was declared before a 
prescribed number of witnesses, and the dedncth in doniiim fol- 
lowed, the bridegroom led the bride into his house. By the old 
Eoman law a man might not marry anybody as to whom he had 
the jus oscnli — the right to kiss. One is surprised to learn that 
this right of kissing extended only so far as to second cousins. 

The husband's rights over the wife's property after marriage 
with manns, are summarized in the charming formula ^* all that 
was her's was his and all that was his was his own." ^ But he had 
to pay his wife's debts contracted before marriage, to the extent of 
the property which came to him by her. * For his wife's torts, or 
wrongs, to other people, he was himself responsible. * 

In free marriage, or marriage without mmnts, the wife's prop- 
erty and earnings all remained hers. The husband had no power 
over her property, though she could make him her agent. They 
did not even inherit from each other, except in case of that heroine 
of fairy tales, the poor widow. The husband was still bound to 
provide for his household. At Eoman law the married pair could 
not even make presents to each other — that is to say, they 
could take back their gifts any time before they died, * and, I sup- 
pose, afterwards, too, if they came for them. They couid not 
even steal from each other, but if they separated, each could sue 
the other for his or her property. While the marriage lasted they 
could do business with each other like entire strangers. 



»GaiusBk. I. § 111. 

«Sohm, §80, pp. 331-332. 

3 See Moyle's Justinian, 2d Ed., p. 132, note; Sohm, § 81, p. 333. 

* Sohm, § 81, supra. 

* 2 Windscheid's Pandekteu. 6th Ed., g 309, p. 944. 
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II marriages were easy to get into they were not man-traps, like 
Soath Carolina marriages, but just as easy to get out of as into. 
The knot could be untied by the same ceremonies by which it was 
tied. ^ Of course where the marriage was by the confarreaiio, 
til 3 priest would have to consent, which might make trouble. 
But where the wife had been formally bought, to make a di- 
vorce, she was formally sold into slavery, and immediately manu- 
mitted. Thus the husband could divorce the wife at any time, 
and she could not help herself, but she could not divorce him. 
The free marriage, or marriage without manuSy was dissolved 
simply by mutual consent (divorce), or by the announcement 
by either of the spouses of the end of the relation (repudia- 
tion). A certain number of witnesses were necessary in either 
cases. * Under the Roman empire people married by consent and 
divorced by such a declaration. In Augustus' time we learn that di- 
vorces were very fashionable. Yet not even the Christian emperors 
interfered, except to prescribe that if the wife repudiated her hus- 
band without lawful ground she could not get her dowry back, 
while the husband, in like case, had to pay back double the dowry. 
So each had property at stake, as a pledge for decent behavior. If, 
however, the divorce was had without blame to either, each party 
got back his or her own property as it was before marriage. Mak- 
ing the husband pay alimony was a thumb-screw which it was 
reserved for modern ingenuity to invent. In the most ancient 
times in Rome, divorces were under the ban of morals and religion, 
and durinjj: five centuries it is said not a single instance of divorce 
is found. ' 

Now a few words about the dowry and the donatio propter 
nuptias. The dowry was what was given the husband from the 
wife's side to support the family. * The donatio served exactly 
the same purpose as a gift from his side of the house. Both were 
in the control of the man, but the property.in the donatio belonged 
to his wife. By Justinian's Code donatio and dowry had to be 
equal; * so marrying for a dowry was not altogether an inviting 

* The dissolution of marriage is discussed in Sohm § 84, p. 324. 

* Augustus required seven witnesses for this purpose; Gide, 185. 
'Gide, 113. 

* The subject is fully discussed in 2 Windscheid's Pandekten, §§ 492-506; 
Sohm, § 82; Moyle's Jusdnian, 133 note. 

* 2 Windscheid, 937, § 508; Sohm, § 83; discussing the donatio propter 
nuptioB generally. 
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prospect. In case of bankruptcy the creditors could not touch 
these two funds. If the husband forsook his wife she was entitled 
to a support out of both of them. But if the marriage was dis- 
solved by consent^ according to Justinian^s law^ but not before^ 
both dowry and donatio were, in substance^ given back. If a 
daughter wanted to marry she could compel her father, or the 
head of her house, if it was not he, to give her a dowry, ' and the 
bridegroom could, likewise, wring a donatio from his unwilling 
sire. ' At last we even find the State endowing indigent girls. ' 
To promise a dowry was a dangerous thing, for the marriage made 
the promise absolutely binding. The husband could deal with the 
dowry and donatio as he chose, only he could not mortgage or 
without her consent sell land so given. ^ Justinian made the 
dowry inalienable. ' Not only when her husband wrongfully sep- 
arated from her, but even when he was simply losing his prop- 
erty, ' the wife could get her dowry back, and her claim was a 
first lien on everything he possessed. ^ As we have seen, in the 
case of wrongful repudiation, the wife was entitled to the donatio 
as well as the dowry, ^ and likewise where she survived her hus- 
band both became hers. Soman widows must have been bewil- 
deringly attractive. 

Single women in Rome seem to have had a fairly good time. 
Suit for breach of promise was not allowed.* While under the 
authority of another, a woman could make no contracts and trans- 
act no business, but she might be 8ui juris, (subject to no one else's 
authority.) Her contracts were then valid, yet the Praetor gave to 
her, in cases of inequitable agreements, the extraordinary power 
never allowed to men, of cancelling the contract on the ground of 
ignorance of the law. This privilege was exercised by Roman ladies 
with such enthusiasm that, in A. D. 469, Emperor Leo had to 
enact as follows: "To prevent the indiscriminate revocation, by 
women, of all their contracts, on the grounds of omission or 

> Gide, p. 134, Sohm, § 82, p. 337. 

« Windscheid's Pandekten, 6th Ed., vol. 2, p. 938, g 508. 

» Gide, 142. 

* Gide. 186, 148, note 1. 
» Gide, 189. 

* 2 Windscheid 988, g 608. 
' Gide, 191. 

^ Moyle's Justinian, 182 note. 

» Moyle's Justinian, 2d Ed. 130; Dig. 45, 1, 134. 
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eiTor, be it enacted, that ignorance of the law, whereby a woman 
is damnified in her right or property, shall only be a title to 
relief in those cases where women have heretofore been expressly 
excepted from the provision of any statute/' * The Senatus-con- 
saltnm Yellejanum invalidated a woman's contract of surety- 
ship.' 

This feminine right, to be sui juris, was slowly won. As early, 
at least, as the time of the twelve tables, a woman not married, or 
under paternal control, had to have a guardian, whose consent must 
have been given at the time to make any business transaction of 
hers binding. And this masculine veto power remained, although 
much impaired, down to the lex Claudia under the empire. On the 
untowardness of this rule, let me quote Gains, Bk. 1, Par. 190: 
''But why women of matured years should continue in ward- 
ship, there appears no valid reason; for the common allegation, 
that their weakness of judgment exposes them to the designs 
of the fraudulent, and that humanity requires them to be 
put under the control and authority of a guardian, seems rather 
specious than true.*' ' In the classical law, the Praetor would make 
the recalcitrant guardian give his consent.^ If the guardian was 
disagreeable, the way his ward got rid of him was ingenious. She 
selected a new tutor — then married a third man. The marriage 
dissolved the first guardianship. As previously agreed, the new 
husband immediately sold her as a slave to the intended new tutor. 
He, in his turn, immediately made her free by manumission.* The 
act made him, by operation of law, her fiduciary tutor, and a 
fiduciary tutor had no veto. There were lawyers in the earth in 
those days. Until the law of Hadrian only married women had a 
right to make a will.* Readers who disbelieve in second marriages 
will find the Eomans had very correct ideas on that subject. "^ If a 
man or woman married again, all the property that came to him or 
her by the first marriage vested at once in the children of that 
marriage, leaving only a right in the parent to use the property 
during his or her lifetime. Whoever married a second time could 

1 Poste's Oaius, 9d Ed., 182; Cod. 1, 18, 18. 

s Oide. 166. 

> Gaius, 1, 190, Poete's 8d Ed. p. 129. 

* Gide, 140. 

» Gaius, 1, 187, 115. 

• Gide, 109, 140. 

"^ See, generally, Sobm, g 86, p. 845. 
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not leave the new sponse any more property than the least that was 
given to any child of the former marriage. Widowers suffered in 
this way a peculiar bereavement. Moreover, if a widow married 
within a year of her husband's death, she suffered severe legal 
penalties, including the loss of all property that came to her by her 
first husband, and became legally infamous. Small families were 
much disapproved of by the Emperor Augustus, who appears to 
have thought as Napoleon said to Madame de Stael: " The greatest 
woman is the one who has the most children/' In Augustus' 
reign it was enacted as a special boon that a wife with three or four 
children should be free from any masculine tutelage whatever. 
Xo doubt she was able to take care of herself. But if she fell 
short of this number of olive branches she lost a proportionate part 
of any legacy left to her. Childless married people lost one-half 
of all legacies, while bachelors, poor souls, lost the whole. Yet 
the bachelor had his hundred days of grace to get him a wife and 
inherit. No doubt, in many cases, the hundred days ended in a 
Waterloo. Constantine and Justinian, being, in this point of view 
at least. Christian emperors, repealed these trying provisions.' 

Xo doubt you have already anticipated me in the conclusion that 
the rights of women, as finally established by Roman law, will 
compare very favorably with those which exist today. AVonian 
met man as an equal, subject to his authority only in a few matters 
necessary to the unity of the family. Her property rights were, 
substantially, the same as his, and she enjoyed, in addition to these 
rights, certain peculiar privileges for her protection. In the per- 
sonal relation of man and wife, from a Christian standpoint, we 
are apt to criticize the freedom of divorce which prevailed, yet we 
must remember that this very thing was woman's most complete 
protection from ill-treatment. 

On the whole, we must confess, that, after a thousand 3'ears of 
effort, our law concerning the rights of women, has, in most 
respects made little improvement upon that of Justinian's imper- 
ishable codes. 

Blewett Lei:. 



' On childlessness and celibacy, see Sohm, § 86. p. 345; Gaius Bk. 2, g 286 
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There seems to be in the human mind an instinctive craving for 
the circus. Two thousand years ago the Roman plebs split the 
ears of the patricians with their cries of *' Panem et cir censes I '' 
Today the names of Bamum, Forepaugh, and Buffalo Bill, are 
words to conjure with. In these modern times, however, the 
circus idea has found green fields and pastures new. Signorina 
Sarsapariglia Buenaventura rides four gaily caparisoned horses 
round the tan-bark ring, and is heralded as "Queen of the 
Arena." But what a trifle does her performance seem in com- 
parison with those of Messrs. John Doe, Richard Roe, et id omne 
genus, who can ride forty hacks in the arena of jurisprudence at 
break-neck speed? Do you know any of these juridical bareback 
riders, gentle reader? If not, consult your nearest law publisher 
and he will gladly give you the names of these men of encyclo- 
paedic learning, who reach the farthest goal of legal knowledge on 
these aforesaid hacks, and whose names appear on the title pages 
of the law books published by — *' other houses, of course.^' 

In an era of such books as are being constantly turned out by 
the aforesaid circus method, books which are little more than 
digests, and little less than indigestible, it is a great relief to turn 
to a book which really adds something to the science of Anglo- 
American jurisprudence. Such a book is Professor Keener's work 
on '' The Law of Quasi-Con tracts," just published. The time is 
ripe for just such a work as this, and the writer's knowledge of 
the subject, and sympathy with the modern and rational ideas of 
law which are rapidly banishing the antiquated fictions falsely 
styled '* the perfection of reason," have enabled him to improve 
his opportunity successfully. 

The first chapter states the nature and scope of the work, and 
should be read by every student, and by every lawyer, for it shows 
clearly the sharp line that must be drawn between contracts and 
quasi-contracts. The ignorance and disregard of this distinction 
by judges, lawyers, and text- writers, has led to the stupidest confu- 
sion, as Mr. Keener clearly shows. 
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The second chapter, on the recovery of money \yaid under mistake, 
contains an interesting discussion on the much-yexed question as 
to the effect of mistake of law. It is to be regretted that the author 
has not furnished a clearer analysis of his conclusions. It seems 
clear that the last word on the subject of mistake of law has not 
yet been said, and that the courts have still many difficulties to 
wrestle with. The student will find it of interest to compare Mr. 
Eeener's treatment of this subject with that of Mr. Bigelow in his 
notes to Story^s Equity Jurisprudence (13th Ed.) 

The chapter on Waiver of Tort is one of which the readers of 
the Harvard Law Review have already had a pleasing foretaste. 
The author's criticism on Phillips v. Homfray,^ seems thoroughly 
sound in principle. 

When we turn to the chapter on the rights of a plaintiff who is 
in default under a contract, the treatment of the subject is some- 
what disappointing. The author criticizes the doctrine of Britton 
V. Turner * at length, while on page 359 he attacks the case of 
Boulton V. Jonea^ The criticism on Britton v. Turner seems to 
show that the author is more in sympathy with the ingenious tech- 
nicalities which have so often served to defeat the ends of justice, 
than with the spirit of equity on which the whole law of quasi- 
contracts must rest. With the progress of the work, however, 
greater liberality is shown, as in the remarks on Boulton v, Jones, 
just mentioned. 

On page 436 it is stated that a party paying money under a con- 
tract void for usury can recover the amount paid in excess of the 
principal and legal rate of interest. The numerous cases in Ill- 
inois in which the contrary doctrine is laid down are entirely 
ignored. It would seem that whatever opinion is entertained in 
regard to the value of these Illinois decisions, the late World^s 
Fair should have called attention to their existence. 

In regard to recovery for improvements made under mistake as 
to the ownership of land, the author notes the distinction between 
the cases where recovery is sought as affirmative relief, and the 
cases where it is granted as a condition prece<lent to equitable 
relief sought by the other party. This distinction Mr. Keener 
disapproves, relying largely on Mr. Justice Story's opinion in 

' 24 Ch. D.. 439. 
^6N. H.,481. 
»2H. &N.,564. 
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Bright v, Boyd. ' With dae respect to the author and to Mr. 
Justice Story^ it would seem that their theory would be very sound 
Roman law, but that the other cases cited in the text are well nigh 
conclusive against the idea that the common law recognizes the 
right of one person by his own act alone to impose an obligation 
upon another, except in certain exceptional cases of necessity. 
The same principle is involved in the question of the right to 
recover for the preservation of property without the knowledge of 
the owner, and here too the author's remarks on the leading case of 
Bartholomew v, Jackson * (pp. 355-6), represent his own opinions 
of what should be the law rather than the law itself. It should be 
noted in passing, that the rights of occupying claimants of land to 
recover for improvements made thereon have been regulated in 
some States by statute. 

The index to this work is wretchedly inadequate. It contains 
such useful topics as Conscience and Go-partnership, but omits 
Co-tenants, Guarantors, Enrichment, Moral Obligation, etc.. 
while the word Usury is two pages out of its alphabetical order. 

The crying need of the hour in jurisprudence is a more accurate 
and scientific classification of rights and obligations. Although 
Mr. Keener's classification is not novel, his book will do much to 
banish from the minds of the legal profession the prevalent confu- 
sion in regard to contracts and quasi-contracts. Yet it seems a 
pity that in a work like this, purporting to set forth a better classi- 
fication of the law than has yet been published, the author should 
confuse his readers by classing the obligations imposed on carriers, 
innkeepers, etc., with quasi-contracts. 

The obligation of quasi-contract is irrecusable and imposed by 
the law alone, while the obligation of the carrier or innkeeper 
results from his own act in undertakinq a public vocation. The 
action of assumpsit has been used to enforce three distinct kinds 
of obligations, contracts, quasi-contracts, and undertakings. All 
three sorts of obligations have been classed together as contracts. 
Mr. Keener has pointed out the distinction between contracts and 
quasi-contracts, but has failed to observe the different character of 
the third class of obligations, which are best described as under- 
takings. The distinctive characteristics of the obligation imposed 
upon one who undertakes to do a given act have been pointed out 

' 1 Story, 478, 3 Story, MS. 
* 20 Johns. 28. 
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by Mr. Beale in his article on "'Gratuitous Undertakings/'* but 
Mr. Keener seems not to have grasped them. 

In conclusion, although Mr. Keener *s work has certain imper- 
fections that are likely to prevent it from becoming a legal classic, 
it contains much valuable and original matter, and must be regarded 
as indispensable to eveiy lawyer and to every judge. And what to 
the teacher or jurist is even more important, the existence of a 
work like this is certain to lighten the labors of future writers on 
the subject of contracts, by relieving them from the necessity of 
combining contracts and quasi-contracts in one treatise, to the dire 
confusion of their readers. 



CONCERNING THE CONSERVATIVE. 

Everyone has heard the familiar tale of the Irishman's pig, who 
went peacefully along the road to Dublin so long as he thought 
his master was trying to drive him to Cork. Now your true con- 
servative — and by this we mean no disrespect to any individual 
who rejoices in that time-honored name — ^bears a strong resem- 
blance to the celebrated animal of the Emerald Isle. No man is 
harder to convince, or to combat, than the conservative, and this 
whether he be labelled Tory, orthodox, ultra-montanist, hai*d-shel], 
Bourbon or moss-back, all of which appellations have been applied 
to those who regard the process of evolution as already completed: 
And yet, although if you proclaim any new idea whatsoever, you 
are met with strenuous opposition from the conservative hosts, if 
you can but introduce your new idea with the assertion that it is 
really simply a time-honored theory applied to a new state of facts, 
the opposition ceases at once. So the mother induces her child to 
take the abhorred medicine by concealing it in a sugar pill. So 
have the English and American courts legislated for the benefit of 
the people, by concealing their legislation in the pleasing garb of 
legal fictions — a concealment which the artificial theories of the 
division of government established by the constitutional law of 
England and America have rendered and still render necessary. 

* 5 Harvard Law Review, 232. 
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The sturdy adherence of the conservative to the letter of things, 
and his guileless yielding to an entire change in the spirit of 
affairs, was perhaps never better exemplified than at the present 
day. The conservative of today has been nourished upon Montes- 
quieu, Jefferson, and Adam Smith. He has come to regard his 
inalienable right to life, liberty, and the pursuit of happiness as 
embodied in the one maxim, laissez faire. In this opinion he is 
re-enforced by reading the decisions of some Supreme Courts upon 
points of constitutional law. To speak to him of socialism, of 
state interference, of government ownership, is to shake a red flag 
in his face. And yet this very conservative, who would tear a 
passion all to very tatters if you suggested that the state should 
own the railroads or the telegraph, looks with complacency upon 
the spectacle of the United States government operating over 30,- 
000 miles of railroad, with a bonded indebtedness of more than a 
billion dollars. And why does this complacency exist? Simply 
because the United States is operating these railroads through the 
medium of courts of equity, instead of by means of qommissioners. 
0, foolish man and blind! Canst thou not see that the United 
States is a sovereign power, and that the sovereign is necessarily a 
unit? Dost thou not know that the legislature, the executive, the 
judiciary, are all but servants of the sovereign People, even as the 
different members are but servants of the one body? Dost thou 
really think it sound doctrine — except so far as thou art an unfor- 
tunate stockholder — that an official of the United States govern- 
ment should operate a railroad under the title of receiver, and that 
it would be deadly heresy to allow him to operate the same railroad 
under the title of commissioner? And if thou art a stockholder, 
dost thou really regard the management of these railroads by tliine 
own servants as so successful that the United States could not pos- 
sibly improve upon it? Verily, verily, Mr. Conservative, we shall 
soon be in Dublin, though thou still thinkest thou art on the road 
to Cork. 
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COMMENT. 



'X'HE Keyiew takes pleasure in presenting to its readers a 
^ few obserrations by Sir Frederick Pollock on the case of 
Woodruff V. Bowen, 34 N. K H. 1113, Revuho toI. II. 31, as ex- 
pressed by that distinguished jurist in a letter recently received 
from him. These extracts are given in view of the strictures 
made in the December number of the Heyiew on attempts 
to measure common law principles by Soman law standards : ''I 
quite agree with your note on page 31, that the Indiana case of 
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Woodruff V, Brown y so far as I can judge from the statement in 
the note^ is wrong. A person who has a public right on the spot 
is emphatically not a licensee; he needs no license and is there by 
a paramount right. Again, an invitee is not a licensee but is in a 
much better position. I don^t know from what writing of mine, 
the court may have purported to quote, but I must protest against 
being supposed to have tried to measure our principles by Roman 
law standards. I have used the words culpa and dolus in just one 
passage in the chapter of my book on torts, which deals with this 
kind of liability (page 464, 3d. edition). But the context shows 
that the statement is founded purely on common law authorities. 
I regard culpa as absolutely synonymous with our negligence, and 
dolus as a compendious term for which we have no single word, 
coyering every kind of unlawful intention. Anyhow the passage 
applies only to licensees and in that application it seems to me so 
plain on the authorities that there is no risk of misunderstanding 
in using the Latin terms. The question in the case is whether the 
fireman was a licensee at all. The court seems not to have under- 
stood what a licensee is. As for aggregatio inentium I don't be- 
lieve it is Soman at all. Anyhow I agree that the phrase is of no 
use. I should put the case higher than you do and say that when 
one is on or near private propejty in the exercise of a public duty 
the occupier's express, or implied invitation is not material.'' 



THE Supreme Court of North Carolina was recently called upon 
to determine what is the meaning of the word ^'peddler" 
(State V. Lee, 18, S. E. Bep. 718.) The defendant was on trial on 
the charge of peddling stoves and ranges without paying the tax 
of $50, and obtaining the license required by statute. The statute 
imposes an annual tax of $50 ^'on every itinerant person or com- 
pany peddling clocks, stoves or ranges." The special verdict 
found that the defendant sold the ranges by a sample range which 
he carried around in his wagon and that he ^'did not sell any 
sample range." 

The court quotes the definitions of both Webster and Wor- 
cester as to the meaning of the word peddle and comes to the con- 
clusion that the usual and ordinary signification of the word indi- 
cates the occupation of an itinerant vendor of goods who sells and 
delivers the identical goods he carries with him, and not the busi- 
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ness of selling by sample and taking orders for goods to be here- 
after delivered and to be paid for wholly, or in part upon their 
subsequent delivery. 

CULPRITS SCOURGED AND FILLORIEJ).— Whipping of 
Offenders Witnessed at New Castle by a Large Crowd, — 
Wilmington, Del., Feb. 10. — Over 1,000 persons witnessed the 
public whipping of prisoners at the New Castle jail today. Seven 
men, all colored, were given from ten to forty lashes at the whip- 
ping-post, and two stood in the pillory for an hour. 

A person reading the above might almost imagine that he was 
reading from some ancient chronicle or newspaper of the last cen- 
tury. That these systems of punishment are still in use in a 
state of the union is worthy of note as a matter of news and also 
interesting as they might involve a difficult question of law. 
Considered in connection with the constitutional inhibition against 
cruel and unusual punishments might not the whipping-post and 
the pillory be considered today as unlawful and unconstitutional? 

On appeal to the Supreme Court of the United States in the case 
of Kemler, it was decided that electrocution was not within the 
meaning of the words of the constitution prohibiting cruel and 
unusual punishments. But electrocution represents a develop- 
ment in the system of punishment and treatment of crime, while 
the pillory and the whipping-post represent relics of a barbarous 
and by-gone age, which have been generally abolished as contrary 
to the public feeling of today. It is a matter of opinion whether, 
comparatively speaking, the pillory and the whipping-post are 
eruel punishments, yet there could be no controversy on the point 
that they are at least unusual. 



THE constitutional inhibition against placing an accused person 
twice in jeopardy of life and limb for the same offense, has 
given rise to a variety of questions and various conflicting deci- 
sions. What constitutes once in jeopardy, whether a trial with 
error is to be considered no trial, often when modified by particu- 
lar circumstances raise points of law difficult to decide; and con- 
sequently widely conflicting decisions are to be found. In Stoner 
V. State, 35 N. E. Rep. (Ind.) 133, the question was discussed by 
the Supreme Court of Indiana on the following facts: Stoner was 
arrested on a charge of assault and battery and was taken before a 
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justice of the peace and tried before a jury. -'Guilty as charged 
in the affidavit^ but in our opinion^ the puniehment we are author- 
ized to affix is not adequate to the offense,'^ was the verdict ren- 
dered. The accused, Stoner, was then held for another "trial, 
indicted by the grand jury for assault and battery with intention 
to commit a felony, and on tluit indictment convicted. The de- 
fendant sought to have the record of the proceedings before the 
justice of the peace introduced as evidence, and appealed from 
the decision of the court excluding it. It was held that the con- 
viction before the justice of the peace for assault and battery was no 
bar to a subsequent prosecution for the same assault and battery with 
intent to commit a felony, by force of the constitutional provision 
that no person shall be twice placed in jeopardy of life and limb 
for the same offense. The effect of this decision, if correct, 
would be that a person convicted of manslaughter might subse- 
quently be convicted of murder, or that once found guilty of em- 
bezzlement could, on a subsequent indictment, be found guilty of 
grand larceny. There are decisions contrary to this conclusion, 
and on principle they seem to be correct. 



A CASE touching upon an interesting feature of the formation 
'**' of contracts was recently decided by the Supreme Court of 
North Carolina (18 Southeastern Reporter, 392.) In reply to an 
inquiry of its local agent about fi*eight rates, defendant railroad 
company^s general agent quotes a rate of 87J cents per hundred, 
which by some error is received by the local agent as 67^ cents and 
is so quoted to plaintiffs, who accepted such rate, without knowledge 
of the mistake. The contract was for the shipment of 500 bales 
of cotton; before all the cotton was purchased the plaintiff was in- 
formed of the mistake. The majority of the court held that 
plaintiff could recover for the loss on the entire 600 bales, but Jus- 
tice Clark in a strong dissenting opinion maintained that the 
recovery should be limited to the damages accrued at the time 
that plaintiff was informed of the mistake. The local agent had 
no authority to quote rates and was only the mouthpiece of the 
general agent. ^^The learning about unilateral mistakes has there- 
fore no bearing, for there was no mistake on either side to the 
contract. The two sides simply never agreed. Take a homely 
example. A land owner has an overseer who is authorized to 
employ hands. The overseer sends a message to some one that he 
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will give him employment for a year at ten dollars per month. By 
reason of carelessness the messenger says he will give $30 per 
month. Could it be contended that the land owner mast pay for 
a year three times the usual price for an ordinary farm hand. Not 
at all. The right to recover is based upon the mistake made by 
the agent in delivering a message which the plaintiffs had a right 
to rely upon till corrected: and to the extent that they were so mis- 
led and damaged by such reliance they are entitled to recover but 
no further." 

IN view of the note made of the ancient and barbarous punish- 
ment of the stocks and the whippingpost still existing in New 
Jersey^ a statute of Maine which banishes criminals from the state 
is worthy of attention. It may be all well and good for the State 
of Maine to have this statute, and in case it can be enforced, a 
benefit may result to that state, but if all the states should enact 
similar banishing laws each state would serve as a kind of Botany 
Bay for the reception of criminals from neighboring states. Such 
statutes would serve to give all the states a variety in crimes and 
afford to the police the opportunity of an extensive criminal 
acqaaintance. But what would be the result if a criminal had 
committed a crime in every state of the union that would subject 
him to banishment? Anew mode of punishment, banishment '*be- 
yond the seas,'^ woald thus be originated and instead of fleeing from 
choice to foreign lands the versatile and progressive criminal woald 
be compelled to leave his native land from necessity. 

But these reflections are simply conjectural. However, does it 
not seem very like a violation of state comity for one state to make 
other states a dumping ground for her criminal class? 



THE strictness with which a trial judge is bound to perform the 
duties of his position was announced in the case of Thompson 
V. People, 32 N. E. Eep. (Ill), 968. John K. Thompson was 
indicted for assault with intent to kill and was convicted. During 
the argument of the case before the jury by the staters attorney in 
his closing speech, the judge was absent from the court room for 
the purpose of preparing his instructions. Counsel for the defendant 
made repeated objections to remarks of the state's attorney, but 
there being no judge present to i)ass upon the questions they were 
never decided. The Supreme Court of Illinois reversed the 
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decision^ Craig saying: ''The argament before the jury is a part 
of the trial of a cause as well as the introduction of eyidence to 
prove the innocence or guilt of the accused^ or any other fact at 
issue in the trial. If the presiding judge may leave a courtroom 
and engage in other business during the argument before the jury 
he may, upon the same ground, leave while the evidence is being 
introduced^ during the progress of the trial, at any other stage of 
the proceeding. Under the law the defendant^ who was on trial 
for a serious crime, — one which deprived him of his liberty, — had 
the right to the presence of the presiding judge during the argu- 
ment of the case before the jury, and the absence of the judge was, 
in our opinion, an error of sufficient magnitude to reverse the 
judgment." 

The tendency of modem law is to reduce the powers and discre- 
tion of the trial judge. The slightest deviation from that conduct 
of judicial impartiality and decorum which modem law has pre- 
scribed is held ground of reversal. The judge is becoming a mere 
moderator. That the arbitrary and unjustifiable conduct which 
disgraced the judiciary of England in the time of Jeffries is a thing 
of the past may well be a cause of congratulation. But if a little 
more discretion was allowed our trial judges, by courts of appeal^ 
there would be fewer disgi'acef ul scenes in our courts on the part 
of attorneys, when, for the sai^e of winning a case, they descend to 
unjustifiable browbeating and abuse of witnesses. 

Not only has it been laid down as the law in this state that a 
trial judge cannot leave the court room during the trial of a crimi- 
nal case, but the same strictness has been required in civil cases 
(Cobb V. People, 84 111. 511). The right to have the judge present 
during the progress of the case, is like the trial by a jury of 
twelve men, a right that cannot be waived. Meredith r. People, 
84 III. 479. 

APROPOS of the decision by the Supreme Court of Kentucky, 
noticed in the January number of the Review, holding that 
a piece of beefsteak lodged in the windpipe is an ''external means" 
of death within the meaning of an accident policy of insurance, is 
a recent English case, Hamlyn v. Grown Accidental Insurance Co., 
1 C. B. 750. The policy was the usual accidental insurance policy 
against "any bodily" injury caused by violent, accidental external 
and visible means. There were various exceptions in the policy. 
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but the iujury which the plaintiff suffei^ed, being a dislocation of 
the knee caused by reaching for a marble dropped by a child in a 
shop, was held not to come within any of them. The point of dis- 
pute was whether the injury was caused by ''external means*' and 
on this point all the learning on the subject was brought to bear. 
The decision was in favor of the plaintiff, the court holding that 
the injury was accidental because the plaintiff did not mean to 
wrench his knee; that it was violent because it was unexpected 
and sudden; that it was external because it was not internal. But 
why it was not interaal. is answered only to the extent that reach- 
ing after a marble may be partly said to be an ''external means.*' 
If a piece of beefsteak lodged in the windpipe, and the act of 
reaching for a marble that has fallen on the floor are to be both 
placed in the category of *' external means/' it seems difficult to 
foretell what liberality of inteii)retation and view the courts will 
resort to in order to extend the meaning of these words. Poison 
taken by the insured, from which death or injury results, is 
admitted to be within the provisions of the accident policies, as 
to "violent accidental and external means." A WTench of a 
muscle or ligament is now brought within the language of the 
policy, so it seems that the only word that has any efficacy in the 
determination of this delicate question, is the word which gives 
the policy its name. 

THE opinion of Justice Waterman, of the First District Appel- 
late Court of Illinois, in Kerfoot v. Peo2)le ex rel Clingmmi, 
the celebrated World's Fair contempt case, was filed February 1, 
1894. In this case tlie plaintiff, Clingman, originally filed the 
bill, asking for the injunction, in his own name, simply alleging 
that he, as a stockholder of the World's Columbian Exposition 
Company, and as a tax-payer of the State, had been greatly pre- 
judiced by the action of the South Park Commissioners, and the 
World's Columbian Exposition Company in closing the gates of 
the exposition grounds on Sunday. The judge in the lower court 
granted the decree restraining the defendants from keeping the 
gates of the exposition grounds closed upon the first day of the 
week; and upon a non-compliance with such decree, the defend- 
ants, as individuals, were fined for contempt. After the injunc- 
tion was issued, the bill was amended by granting the attorney 
general leave to appear as a complainant therein. 
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The court held that an individual has no right to bring a bill to 
restrain the doing of something which is merely a public injury, 
unless such individual has suffered some special damage from such 
injurious act; and in case no special damage has been done the 
suit must be brought in the name of the attorney general as th 
representative. of the people. That under the circumstances 
this case the court had no power to grant an injunction, and there- 
fore the defendants could not be held liable for disobeying a void 
decree. The amendment of the bill, by allowing the attorney 
general to appear as plaintiff had no effect whatever, because the 
injunction had been granted, and the fine had been levied, prior 
to such amendment. And further, that inasmuch as the decree 
was issued against the defendants as directors of the Exposition 
Company, that the fine could not be enforced against them as indi- 
viduals. 



A REGENT addition to those cases establishing the doctrine of 
^ imputed negligence as applied to children of tender years has 
been recently made by the Supreme Court of Massachusetts. A 
mother of a child twenty months old permitted him to wander 
into the street unattended for fifteen minutes, during which time 
he fell into a catch basin which had been left open and was killed* 
The administrator of the infant brought suit and the court held 
{Grant v. City of Fitchburg, 35 N. E. R. (Mass.) 84), that he could 
not recover. The decision written by Justice Knowlton places the 
question on a more extreme ground than any of the courts in sim- 
ilar cases have cared to assume. The weight of authority recently 
has been in favor of the doctrine that the negligence of a parent 
in the custody of a child of tender years could not be imputed to 
the infant in a suit for damages by the infant through his next 
friend. Wilcox v. City R. R., 138 111. 370. 

The opposite doctrine has been supported in several states. But 
in the case referred to Justice Knowlton says, "We have no 
occasion to consider whether there was evidence of negligence on 
the part of the defendant, for we are of opinion that there was no 
evidence that the plaintiff's intestate was in the exercise of due 
care. He was a child twenty months old and incapable of exer- 
cising care for himself. It was the duty therefore of his mother, 
in whose custody he was, to care for him, and if his death is im- 
putable to her negligence the plaintiff cannot recover.^' * * 
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The court concludes^ ^' His absence from home, unattended on 
the public street was/^rfnta/a^id evidence of neglif^ence on the 
part of his mother, and there was no evidence in the case which 
tends to show a justification or excuse for her failure to look after 
him for fifteen minutes after she saw him at the gate/' 

The court thus seems to place this much decided question on 
this ground — ^that if the mother or person in charge of the infant 
is negligent, and can not justify or excuse her negligence the child 
will be precluded from recovering, however negligent the defend- 
ant may have been. The rule here laid down brushes away the 
sentimental consideration for the welfare of innocent children and 
removes the difficulties which inevitably arise in the attempt to 
apply the doctrine of comparative negligence, but whether it will 
be accepted as the law in other jurisdictions must be a question, 
and a doubtful one, especially with those who have given the sub- 
ject a careful investigation. 



THE London ''Law Times,'' of December 16, contains an 
extended account of a recent decision by the Supreme Court 
of Judicature in England as to the right of a court to strike the 
name of a solicitor from the roll for being convicted of a criminal 
offense. A solicitor had been convicted of the charge of being a 
party to the use of a house, of which he was landlord, as a brothel. 
He was convicted and sentenced to three months imprisonment^ 
with hard labor. On appeal, the principal contention was that 
the court did not have jurisdiction to order a solicitor to be stricken 
from the roll, except in cases of professional misconduct. The 
case was regarded as of such importance that all three of the judges 
in the court of appeal delivered opinions, all of which were unfa- 
vorable to the appellant. The rules laid down amount to this, 
that a court is not bound to strike a solicitor's name from the roll 
because he has been convicted of a criminal offense, but that the 
discretion of the court in each case is absolute. Still, two of the 
judges seemed to think that some crimes, of which they considered 
this one, were so disgraceful that a court would be bound to con- 
sider them grounds for disbarment. Justice Lindley placed the 
decision of the question on the point whether the offense was of 
such a nature that a respectable solicitor could meet the offender 
in a suit and retain his selfrespect. 
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HANDBOOK of the Law of Bills and Notes, designed especially 
for the use of instructors and students in law schools. By 
Charles P. Norton, lecturer on bills and notes in the Buffalo Law 
School. St. Paul, Minn., West Publishing Co., 1893. Students 
in the law of negotiable paper are recommended to use this volume 
in connection with their text books as a means of review. The 
two hundred and seven general propositions or summaries of the 
law, in heavy-faced type, scattered through the volume, are far 
preferable for this purpose to any of the so-called abridgements or 
quiz books. When the authorities in these summaries use the 
word ''probable'^ the reader should infer that there is a conflict of 
authority, and should carefully look into the following text to see 
what way the majority of the cases have gone. The work gives, 
however, those leading cases on the subject of negotiable paper, 
which will ground the student in the principles of the law and 
well prepare him for subsequent investigation. The problems ap- 
pended to each chapter give a student good opportunity of apply- 
ing the general principles of the law to actual cases. As a whole 
the book shows a successful accomplishment of the purpose for 
which it was written and will be of much service to the student 
and instructor. 



A SATISFACTORY decision marking the trend of modern law 
to break down the strictness formerly required in criminal 
indictments is Davis v. People of the Territory of Utah, a case 
just decided by the Supreme Court of the United States. The 
technical defect on which the counsel for the defendant relied was 
that the words ''deliberately premeditated malice aforethought,^' 
were not connected with the words "kill and murder'^ but only 
with the words alleging the assault. 

The crime having been set forth with sufficient clearness to en- 
able the court to pronounce judgment according to the rights of 
the case, the court held that the indictment was sufficient, notwith- 
standing the technical defect. This decision illustrates a whole- 
some tendency of the decisions in the United States Supreme 
Court, of late, and the example thus afforded could be followed 
with profit by other courts. 

The strictness with which courts of appeal examine criminal 
indictments for technical defects is a result of conditions and laws 
that no longer exist ratione cess ante lex cesset. 
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When a man was hanged for what would today be petit larceny 
and justify a sentence to the county jail for thirty days^ there was 
reason for quashing an indictment for the slightest technical defect. 
But with the decrease in the number of capital offenses the reason 
of this strictness has ceased to exist. In connection with this 
decision, the recent remark of Justice Brewer^ that appeals in 
criminal cases to courts of review should be abolished by statute, 
is worthy of note. 



COTE V. MURPHY, Supr. Ct. of Penn., Jan. 2, 1894.— This 
case makes somewhat more clear the position of employers 
in resisting the demands of trades unions, and contains an inter- 
esting discussion of the meaning of conspiracy in such cases. This 
is of special importance in reference to the recent statutes in many 
states modifying the common law doctrine of conspiracy. 

The defendants were members of organizations of contractors 
and builders. In 1891 there was a strike among the carpenters, 
masons and brick-layers, to secure an eight-hour day without 
reduction of wages. The plaintiff was a dealer in building 
materials. With several other dealers he refused to join the 
dealers' association in an agreement to sell no goods to contractors 
who should grant the demands of the strikers. His course aided 
the strikers for it gave some of them employment. The defend- 
ant, in order to make it difficult for plaintiff to furnish materials, 
notified dealers in large cities that if they continued to furnish 
Cote with materials, they, the defendants, would send them no 
more orders. Some of the large dealers were deteired from sup- 
plying Cote, and his profits were much less than they would have 
been otherwise. 

The result of the discussion of conspiracy is that any combina- 
tion may be a conspiracy, if there is a direct intention to aid the 
conspirators at the expense of the public at large or by the oppres- 
sion of individuals. Thus examples are given by T. Dean. A 
combination of employers to reduce price of labor, of workmen to 
raise the price, of farmers to raise price of grain. The wrong of 
conspiracy was in the common law view, an interference with 
natural law, in the case of labor, an interference with the law of 
supply and demand. 

Labor unions secured statutes exempting them from the rule of 
the common law. The result is that labor unions are able to make 
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artificial rates of wages. The next and important step of T. Dean 
is to say that since combinations of employers in resisting the 
efforts of labor unions is only an effort to preserve the natnral 
level established by supply and demand, they are not guilty of con- 
spiracy in view of common law. 

Under this definition employers may combine to resist efforts to 
raise wages but may not combine to reduce price. 



IT is sometimes astonishing to notice how important a part^ in the 
judgments of many courts, is played by pure legal fictions. On 
a very slight pretext, a court will often imply facts which practic- 
ally have no existence whatever, and these implied facts will be 
given as the basis of the decision. A good example of this is the 
case of Skinner v. Skinner, 57 N. W. 534. The plaintiff brought 
the action against her husband to compel him to pay for the use 
and occupation of certain land owned by her in her own right. 
The defendant had occupied the land for four years, but it was not 
proved that there was any express agreement to pay rent, or that he 
had ever paid any, or that he had ever been requested to pay. Taking 
these facts, and the principle that ^^ to sustain an action for use and 
occupation of real estate, the relation of landlord and tenant must 
exist between the parties based on agree^nent, express or implied, '^ 
the court went on to give the following decision: "One in pos- 
session of the real estate of another with the latter^s knowledge, in 
the absence of all evidence on the subject, will be presumed to be 
in possession by the owner's permission. That the law in the 
absence of all evidence to the contrary, to'll imply the relation of 
landlord and tenant between two parties, where one owns the land 
and by his permission (in this case implied), it is used and occu- 
pied by another. That if the tenant's use and occupation has been 
beneficial to him, that is suflBicient ground from which to imply a 
promise on his part to pay a reasonable compensation for such use 
and occupation in the absence of any evidence negativing such 
promise.'' Therefore, having implied the plaintiff's permission to 
the use and occupation of the land, the relation of landlord and 
tenant, the agreement to pay rent, and the promise to pay, the 
court finally saw its way clear to give the plaintiff judgment. 



A CASE involving the right of privacy that has not yet reached 
^^ the court of appeals, but has attracted considerable notice, is 
Marks v, Jaffa, N. Y. Law Jour. January 6, 1894. Jaffa, editor of 
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the newspaper '' Der Wachter/^ sought to initiate a contest as to 
whether the plaintiff^ or another person named Mognlesko^ was the 
more popular man. Marks^ who had formerly been an aetor^ but 
had abandoned the " sock and the buskin " to take up the study of 
law^ had^ probably, in the course of his legal researches, found the 
statement that the publishing of a person's picture was a violation 
of his '^ right to privacy/' consequently a court of New York city 
had to decide this new and important question. The plaintiff was 
successful, the court granting the injunction prayed for, saying 
that the plaintiff's right thereto was "too clear to require further 
discussion." 

The authorities on this subject are extremely limited. All the 
decisions granting an injunction for a violation of the alleged 
" right to privacy,'' or " the right to be let alone," as Mr. Cooley 
calls it, have been based on an article in vol. 4, Harvard Law 
Seview, 193. The reasoning of this article was in turn based upon 
the dicta of Sir Knight Bruce in the famous case Prince Albert v. 
Strange, 1 MacN. & G. 25. The United States courts, however, 
refused to recognize the " right to privacy " in Oorliss v. B. W. 
Walker Co., 57 Fed. Rep. 434. But the Supreme Court of New 
York granted an injunction restraining one Curtis from placing 
a statue of Mrs. Schuyler at the World's Columbian Exposition^ 
15 N. Y. Supp. 787. From these decisions it is evident the 
question is still an open one. Confessedly it may be distasteful to 
a person to have his picture placed in the newspaper, or the details 
of his private life paraded in print before the public, but what 
property right of his is thus violated that the courts can protect 
with an injunction? Should the account of his private life be so 
untrue, or his alleged likeness so ugly that they amounted to a 
libel, the injured party could not restrain the publication by an 
injunction, for the general rule in this country is that an injunc- 
tion will not lie to restrain the publication of a libel. The safe 
policy, therefore, in case the '' right to privacy " comes to be recog- 
nized as a right, the violation of which courts will restrain by an 
injunction, will be for the sensational newspapers to make the 
picture or the account of the life and habits of the subject of the 
sketch, amount to a libel, and then they will be free from inter- 
ference by the ** strong arm " of the court of equity. Thus we see 
that unless the law as to the right to restrain the publication of a 
libel by injunction is changed, the arguments in favor of an injunc- 
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iiion to prevent an interference with the ^' right to privacy*' result 
in a reductio ad absurdum. 



f N William v. Louisville Industrial School of Reform, 24 S. W. 
^ Eep. 1065, the court of appeals of Kentucky, in a decision 
rendered January 27, 1894, held that no action would lie against a 
charitable corporation for negligence of a servant of that corpora- 
tion. An infant by its next friend pleaded that without fault on 
his part one of the servants and employees of the appellee, known 
by appellee to be incompetent and unfit for such service, struck 
•and beat the appellant in such a cruel and inhuman manner that 
he was caused great suffering in mind and body and was per- 
manently injured and damaged, etc. The corporation demurred 
to that, on the ground that an action for negligence would not lie 
against a charitable corporation. The demurrer was sustained in 
the court of appeals. Hazelregg, J., after saying that it is con- 
tended that the English rule, although formerly in favor of sus- 
taining the demurrer, is now changed, said; ^'Be that as it may, 
the principles announced seem entirely just and reasonable. If the 
funds of these institutions are to be diverted from their intended 
beneficent purpose by lawsuits and judgments for damages for 
negligent or malicious servants, their usefulness — indeed their ex- 
istence — will soon be a thing of the past.** A number of cases are 
in accord with this view. They go on the idea that the fund of 
the corporation is purely a trust fund and that the negligent acts 
are purely the acts of the managers and the trustees. And these 
courts say they will not allow the trust fund to be diverted from 
its true purpose by allowing actions against the corporation for the 
negligence of its servants. These courts say they look beyond the 
fiction of the corporate existence and apply the trust fund to its 
true purpose. We do not think the doctrine of this case is the 
generally accepted law, and it is certainly to be hoped that it never 
may be. The acts are the acts of the corporation as true as any 
acts may be the acts of any corporation. Nor is the trusteeship 
here any stronger than in the case of any other corporation. If 
the doctrine laid down by this court is to be the law it is a grave 
question whether it would not be to the advantage of all civilized 
society that these corporations " soon become a thing of the past." 
Why should the goodness of a man or of a corporation in one 
direction be an excuse for gross negligence or, indeed, any wrong- 
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ful act in another direction? It may be praiseworthy in one to 
devote himself to the bettering of mankind but can the fact that 
he is thus engaged excuse any torts on his part? Cities are not 
incorporated to pay damages^ nor are the citizens taxed to pay for 
the negligence of street commissioners, but the city certainly pays 
for the negligence of its servants. True, it is said that in early 
times city corporations were in fact business corporations, and they 
are said to partake somewhat of a business nature now; but it is 
hard to see how they are now any more of a business nature than 
are charitable corporations with large property interests. In the 
case of city corporations, when the courts look through the fiction 
they see that in reality the city has by its agents committed a tort. 
If a charitable corporation so negligently builds its walls that they 
fall on my house and do me great damage, will the fact that these 
walls were built that "youths in whom the seeds of vice have 
already germinated might be placed there under proper restraint, 
so that the growth of crime may be arrested or eradicated in its 
incipiency,^' be an excuse for the negligence, or fill the holes in my 
roof? You have a right to be charitable if you wish but what 
right have you to force me to be charitable? And that is what 
you are doing when you refuse to indemnify me for your toi*tious 
act committed while you are engaged in your charitable undertak- 
ing. When a wrong has been committed and damage directly 
results how can a court ask how good a man the defendant may be 
in other respects? If a charitable corporation is not liable for 
negligence, why should a charitable man be so liable? If the 
wrongful act of one is excusable, that of the other certainly should 
be. The corporation in this case, by its demurrer, admitted its 
own wrongful act and the damage immediately resulting, and 
offered as an excuse that it was otherwise engaged in a charitable 
undertaking. The argument that charitable corporations would 
cease to exist if they were ]ield liable for their wrongful acts, 
and the act of the agent is the act of the principal, is no stronger 
than that old argument that used to be made why railroads could 
not pay damages when their servants negligently set fire to a man's 
property. 

THEEE has been a rather interesting decision given recently by 
the Supreme Court of Nebraska in the suit of Lyman v. City 
of Lincoln^ 57 N. AV. Eep. 531. A firm of contractors had made 
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a contract with the city to build certain engine honses, and had 
given a bond with two sureties. The contract^ after being par- 
tially performed, was cancelled by the city. The plaintiff had in 
the meantime been supplying building materials to the contractors 
and now brought suit to recover the price, making the sureties 
defendants along with the contractors and the city. The plaintiff 
based his claim against the sureties upon a clause in the bond, 
which read as follows: ^^The contractor shall file with the board 
of public works receipts of all claims from parties furnishing 
materials and labor in the construction of such engine houses, 
before the final estimate is paid and the work accepted.^' The 
sureties demurred to the plaintiff^s petition, on the ground that 
no sufficient cause of action against them had been shown. The 
lower court sustained the demurrer, but the Supreme Court 
reversed this decision, holding that the evident intention of the 
city in inserting such a clause in the bond was to protect all those 
to whom the contractors might become indebted, and that the 
bond was practically a promise, given on the consideration of the 
awarding of the contract, to pay for all materials furnished, and 
moreover that the promise had inured to the benefit of the plaintiff 
and was quite sufficient to support his action. In thus declaring 
the plaintiff a beneficiary of the bond, the court certainly adopted 
a very liberal construction, but at the same time, we think that it 
was perfectly reasonable and just. 



IN C. L, /. it A. Co. V. McClelland, 23 S. W. R. (Tex.) 570, we 
* are favored with what seems very doubtful law, and yet 
^'important, if true," to the Southwestern States. The defendant's 
cattle had trespassed on the plaintiff's land, which was not ade- 
quately fenced, and had there communicated disease to the 
plaintiff's cattle, some of which died in consequence. The Court 
held that the common law rule as to responsibility for fencing in 
cattle did not obtain in Texas (which is well settled), and that 
therefore the cattle were not trespassers and their owner was not 
liable for any damage which ensued, unless he knew they were dis- 
eased and likely to communicate disease. '' This is the necessary 
result of the right of owners of domestic animals to permit them to 
run at large, as recognized by the laws of this State." The Court 
does not discuss the authorities — a singular omission considering 
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the nature of the case — but we doubt this ^'necessaiy conse- 
quence/' (1) Even as to the trespass on realty^ there is no such 
necessary inference. As the Court said long ago in U. P. R, Co. v. 
Rollins, 5 Ean. 174: '^It is true that the. fence laws and the laws 
regulating the running at large of stock, impliedly authorize cattle 
to run at large; but it cannot be supposed that the legislature 
thereby intended to authorize them to run at large on the private 
property of individuals. The legislature cannot dispose of private 
property in that way. * * The owner of real estate is without a 
remedy, because he has forfeited his remedy by his own negligence 
[in not fencing]; but he has not thereby lifted up the wrongs and 
trespasses of others to be moral virtues or legal rights to be encour- 
aged and protected by law.'^ (2) Still less should the defendant 
be excused for the injury consequent upon his trespass, the com- 
munication of contagion. The plaintiff's failure to fence may 
expose him to trespasses upon his land without redress; but shall 
it also leave him remediless for injuries to his cattle caused by 
noxious intruders? It seems against justice that one man can let 
his cattle go roaming about the country, carrying contagion every- 
where, and then avoid all responsibility to those whose cattle have 
staid quietly at home in their own territory. 

The Texas Court might at least have discussed the authorities. 
What is to be said of Lee v. Riley, Ellis v. Loftus Iron Co., Decker 
V. Gammon, and the like? What is the use of our jurisprudence 
if t'lie course of precedent is not to be given at least the compli- 
ment of a discussson? 
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IS ELECTRICAL INTERFERENCE ACTIONABLE?* 

The peculiar and partially uncontrollable nature of electricity 
has at all times attracted considerable attention from physicists, 
who have made it a study; but it is rather remarkable that its very 
qualities have been the direct cause of much expensive litigation 
in courts of justice. 

Such litigation has been frequently caused when an attempt is 
made to operate a telephone system and an electric railway using 
an overhead trolley in close proximity: as, for instance, where tele- 
phone wires are suspended from poles in a street on which such an 
electric railway runs. If, in addition, each system uses the ground 
as a conductor to convey back the electricity led out (so to speak) 
by the telephone wire in one case, and the trolley wire in the other, 
the telephone service is almost invariably disturbed. 

The more powerful current used by the railway for its motors, 
reaching them from the power house by the trolley wire' and trol- 
ley, is discharged through the wheels to the rails and ground, and 
returns through the latter to the generator in the power house. In 
so doing, it naturally encounters and is conveyed through such 
substances as lie in its path— a very broad one — offering little 
resistancer 

Telephone circuits in this path naturally offer but slight resist- 
ance; and their weaker currents, returning through the earth to 
the central oflBce or to a subscriber, after being conveyed there by 



^ Discussions of this subject have been noticed and referred to in Thomp- 
son on the Law of Electricity, g§ 43-46; Keasbey on Electric Wires, Chap. 
14; "Electricity as a Nuisance," 5 Jurid. Rev. 159 (April, '93); and "Is Elec- 
tricity within the Principle of Fletcher v. Rylandsf^ 7 Har. L. Rev. 235 (Dec. 
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the overhead trire, are reduced, annulled or reversed by the current 
from the railway motors. 

The result is that annunciators drop in the central office and 
bells ring in the 'phones of subscribers when no one is using 
the line ; and that if a conversation is attempted to be carried on 
over the line^ the sound of the voice of the speaker is rendered in- 
distinct or inaudible at the other end, while sounds of a strange 
and incoherent nature take its place. 

A similar, but very much- less noticeable ejffect is produced by 
induction between the two overhead wires; it is, indeed, so slight 
as to be scarcely perceived. 

The trouble can be practically eradicated by either company 
using a complete metallic circuit— necessitating another wii;e in 
the telephone system, and a complete change to storage battery or 
double trolley^ system by the railway company. 

Eelief is usually sought by the telephone company by bill for an 
injunction, to restrain the railway company from using the ground 
for a return circuit and thereby interfering with the business of the 
former, who allege that while their (the telephone company's) 
wires are grounded on their ow.n property, or that of their sub- 
scribers, those of the railway company are grounded on the public 
highway, and depart from thence to invade the private property of 
others where it causes the trouble. 

Probably the first application for such an injunction was in the 
Summit County, Ohio, Common Pleas Court, in January, 1889, 
by the Central Union Telegraph Company against the Sprague 
Electric and Motor Company, which was refused. In the Chan- 
cery Court of Hamilton county, Tenneseee, at Chattanooga, a pre- 
liminary injunction was -granted on June 21, 1889, but was after- 
ward dissolved by the railway company giving bond for 110,000 as 
security for such damages as might be done in the future. 

Other decisions in courts of original jurisdiction are: Union 
Telephone Co* v. Wichita and Suburban Railway Company^ Dis- 
trict Court of Sedgwick County, at Wichita, Kansas, injunction 
granted on June 29, 1889: Rocky Mountain Bell Telephone Com- 
pany V. Salt Lake City Railway Company, District Court, at Salt 
Lake City, Utah, injunction denied on July 23, 1889; Wisconsin 
Telephone Company v. Eau Claire Street Railway Company and 
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Sprague Electric Railway and Motor Compajiy, in the State Circuit 
Court at Eau Claire, WisconsiD, injunction denied on January 29, 
1890; East Tennessee Telephone Cowpany v. KnoxvilU Street Rail- 
way Company, in the Knox County Chancery Court, at Knoxville, 
Tennessee, injunction denied on April 21, 1890. 

However, cases have appeared in several instances in higher 
courts, whose decisions have been reported. Probably the first 
opinion reported is that of Judge Brown (now Associate Justice of 
the United States Supreme Court) in the United States Circuit 
Court for the Middle District of Tennessee, at Chattanooga, in the 
Cumberland TelepJione Company v. United Railway Company (42 
Fed. Rep. 2T3), rendered May 19, 1890. The injunction was denied 
because the court thought that the Telephone Company could not 
control a monopoly of the earth, but should use a metallic circuit or 
the McClure device if it could not use the ground with the rail- 
way company; that both corporations were using their property in 
a lawful manner, and even if the defendant's use was injurious to 
the plaintiff, the statute impliedly allowed such a nuisance by char- 
tering the former; that the newness of electrical industries 
and inventions did not justify the court in compelling the defendant 
to experiment until some method was found not injurious to the 
plaintiff; and that it being shown that the teleiihone company could 
obviate the trouble with the least expense, it was incumbent upon 
them to do so. Judge Brown took away considerable weight from 
the opinion, however, by stating that if it could be shown that the 
double trolley system was feasible and the railway company could 
make the necessary changes with less expense, it would be com- 
pelled to do so — thereby making the comparative expense to the two 
corporations in changing their system, an important factor, to say 
the least, in determining the decision. 

About a year later (June 2, 1891), the Suj^reme Court of Ohio 
was requested to decide the same question in the City and Sub- 
urban Telephone Association v. The Cincinnati Inclined Plane 
Railway Company (27 N. E. 890). There the decree of the Su- 
perior Court, which had granted an injunction (23 Weekly Bul- 
letin, 1G5), holding that the right to use the streets which that court 
considered the telei^hone company had acquired by investing their 
money in good faith, ought not to be disturbed, was reversed. In 
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the opinion delivered by Justice Dickmnn, the Supreme Conrt held 
that the streets were primarily for travel; that, notwithstanding 
the prior investment of money by the telephone company, it ac- 
quired no vested right : for the subsequent grant for the different 
use of electricity (to the railway company) in a more appropriate 
way, must be considered, if the two conflict, as a denial of the 
former exclusive franchise, if not its total repeal. 

The most thoroughly litigated case is, no doubt, that of the 
Hudson River TeiUphone Company v. The WatervUei Turnpike 
and Railroad Company, which appeared twice in the Supreme 
Court, and twice in the Appeals Court of New York State; the last 
decision, in the latter court, being given on December 11, 1892. 
These are reported, successively in (1), 56 Hun, 67, and 29 N. Y. 
S. R. 22, 694; (2), 121 X. Y. 397, 31 N. Y. S. K 524, and 24 N. 
E. Bep. 832; (3), 61 Hun, 141, and 39 N. Y. S. R. 952; (4), 135 
N. Y. 393, 48 N. Y. S. R. 417, and 32 N. E. Rep. 148. 

On January 3, 1890, an order was filed in the county clerk's 
oflSce in Albany, N. Y., restraining the defendant in the above 
case from operating its road (generally) by the single trolley system, 
until final determination of the .cause by a referee; from this order 
an appeal was taken by the defendants. But the injunction was 
continued by the Supreme Court {oQ Hun, 67) for thirty days, and 
until the defendant should stipulate that the court may determine 
on trial what will be the expense to the plaintiff of preventing the 
trouble; what damage, if any, the plaintiff has sustained and the 
recovery he should be allowed for it; and until defendant should 
furnish sutiicient bond for such damages. 

The Appeals Court refused (121 N. Y. 397) to review this de- 
cision because of the lis pendens in the court of original juris- 
diction; nevertheless it lyas there intimated that the Supreme 
Court had not decided in accordance with their views. 

In the meantime the trial before the referee had proceeded, and 
finally resulted in a dismissal of the plain tifi^s complaint with costs. 
Again the case was carried to the Supreme Court (61 Hun, 141), 
where the order was reversed, the referee discharged and a new 
trial ordered. Mr. Justice Mayham, in his opinion, stated that 
the railway company was not organized or chartered with any 
intention of its being injurious to others; that inasmuch as another 
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way of carrying on its business did exist j not injurious to others 
(the double trolley or storage battery systems)^ this way should be 
adopted (Wood on ^N'nisances^ p. 115)^ especially^ as in the trial it 
was found that the cost of changing the defendant's system would 
be about one-third of the cost of changing the telephone system (a 
yery questionable finding). At the same time an appeal by the 
railway company from an order of the referee denying their claim 
for extra allowance for damages sustained by them during the 
operation of the temporary injunction^ was denied. 

The Appeals Courts however, at last put an end to the litigation 
by reversing (135 N. Y. 393) both orders of the Supreme Court; 
that is^ the order of the referee, dismissing the plaintiff's com- 
plaint^ was affirmed, and damages were allowed for the time during 
which the injunction was in force. Mr. Justice Maynard, in the 
opinion of the courts held that the street was primarily for travel; 
that a franchise was accepted by the telephone company with the 
distinct understanding that it was not to interfere with the rights 
of street railways. Therefore having taken a subordinate right upon 
the street, it cannot complain of the injurious effects of the 
defendant's road, either by induction or conduction, any more 
than it could by the jarring of wagons. The fact that the defend- 
ant's current invaded (so to speak) the property of the plaintiff, 
there committing the injury, was excused because of the natural 
conductivity of the earth. 

The most recent case on this subject, and, we think, the only 
English one, is that of The National Telephone Co. v. Baker ( 2 
Chan. Div. [93] 186, and s. c. 62 Law Journal Rep. 699) decided 
Feb. 4, 1893, by J. Kekewich. The American case of Cumber- 
land Telephone Co. v. United Railway Co. (supra) was cited by the 
court, who said he would follow that decision without hesitation, 
but for the fact that Fletcher v. Rylande (L. B 3 H. L 330) was 
not there given due weight. Fletcher v. Rylands, the well known 
English land mark for '^ keeping at peril/' decided that the plain- 
tiff rightfully working mines in certain lands had a remedy against 
the defendant, water from whose reservoir constructed by the lat- 
ter's engineers on adjoining land, flooded the passages of the plain- 
tiff's mine. The case is generally cited as deciding that ^^the per- 
son who, for his own purposes, brings on his lands and collects and 
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keeps there anything likely to do mischief if it escapes, must keep 
it at his peril; and if he does so, is prima facie answerable for all 
the damage which is the natural consequence of its escape/' 
Kekewich, J., applied this doctrine to an electric railway '' dis- 
charging'' an electric current into the earth; but refused the 
injunction, nevertheless, in view of the Railway Acts. These 
acts established the proposition that railways might be made and 
used, whether they were nuisances or not. Thus the statutory 
authority of the defendants to use electricity exonerated them from 
liability for damage done in the regular course of business, so long 
as they used good apparatus and were not negligent. 

It is very apparent, from these decisions, that the views of the 
various judges differ more or less. And while no particular place has 
been allotted in the catagory of offenses, an attempt has been made 
to apply the doctrines of (1) acting at peril, (2) nuisance, and (3) 
direct wrongful act of defendant. All three, perhaps, amount to 
the same thing; but as different tests are applied to each group, it 
will be more convenient to notice the case from the three different 
standpoints. 

For the doctrine of "acting at peril," Fletcher v. Rylands 
(supra) stands out preeminent. Brown, J., in the Cumberland 
Telephone Co, v. Railway Co. (supra) briefly notices the case, but 
quoted it wrongly, it seems, when he said *' the real ground on 
which the case was decided was negligence on the part of the 
defendant, and therefore it can not be applied." 

But in the English case ( Telephone Co. v. Baler, supra) Keke- 
wich, J., considers Fletcher v. Bylands applicable, and says '*I 
cannot see my way clear to hold that a man who has created, or, if 
that be incorrect, called into special existence, an electric current 
for his own purposes, and who discharges it into the earth beyond 
his control, is not as responsible for damage which that current 
does to his neighbor as he would have been if, instead, he had dis- 
charged a stream of hot water upon his neighbor's land." And we 
notice in the Judicial Review (vol. 5, p. 159) an article on this sub- 
ject apparently admitting the analogy between electrical interfer- 
ence and the situation in Fletcher v. Rylands, but, nevertheless, 
discouraging the application of the latter, as " a narrow ground on 
which to approach the subject." The Harvard Law Review ( Dec. 
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'*03^ p. :^3d ) also intimates that the comparison is good^ and says 
"now, however, that the analogy has been pointed out ( by Keke- 
wich, J., supra) it can hardly fail to receive attention in future 
litigation concerning damage caused by the lawful use of electricity/' 
Nevertheless, it is submitted that Fletcher v. Jiylandfi is wholly 
inapplicable to the case in hand for these reasons: 

1. In general, the nature of electricity is entirely different from 
that of water. Though an analogy between the two may be traced 
to a slight extent with profit, it fails in most respects. Injec- 
tion of water into or upon land cannot take place under nor- 
mal conditions without appreciable effect; injection (so called) of 
electricity into the earth cannot, under normal conditions, produce 
appreciable effect. In the first instance, there is direct physical 
impact, bound to produce a mechanical effect; in the second, there 
is no such impact, therefore, no mechanical effect. Fletcher v. 
Rylands indicates that '^the person Who brings on his lands an^/Atn^ 
likely to do mischief if it escapes is answerable for all the damage 
which is the natural consequence of its escape. " Electricity is not 
anything likely to do mischief if it escapes; neither, consequently, 
is the damage in the case in hand, the natural consequence of its 
escape. This is shown by the fact that the earth is traversed 
(so to speak) by electric currents at all times, supposed to create 
the magnetic poles, from which no natural damage results. 

2. In the two cases, the position of the plaintiff is entirely differ- 
ent. In Fletcher r. Rylands the plaintiff was free from blame in 
causing the Hooding of his mine; that is, his legal right to act as he 
did cannot be questioned. But in this case, the plaintiff (tele- 
phone company) is itself doing an act the propriety of which may 
very justly be questioned. (To be noticed later ) 

3. The position of the defendant is entirely different. In Fletcher 
V, Rylands, while there may have been slight negligence by the 
defendant's engineers in constructing the reservoir, he himself had 
no knowledge or intention that the water from it was likely 
to escape and ii;ijure his neighbor. However, in the present case, 
the defendant may be considered free from all negligence in con- 
structing its railway; but it wilfully and continuously does that 
which it is fully aware, under existing conditions, is injuring and 
will continue to injure the plaintiff. 
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ere of property abutting on the streets, who hold or acquire their 
property subject to all the consequences which may result, advan- 
tageously or otherwise, from any authorized use of the streets.'* 
And Mr. Justice Brown says (42 Fed. 379): "It is sufficient to 
say that nothing whii h is authorized by competent authority can 
be treated as a nuisance per se. So far as a person operating under 
legislative grants is concerned, something more than incidental 
damage to another must be proved — something, in fact, in the 
nature of an abuse of the franchise — to entitle the party injured 
to an injunction.'^ Both of these oiDinions seem to overlook the 
fact that American law allows compensation for statutory condem- 
nation of property rights. But Mr. Justice Maynard, in the !N. Y. 
Appeals Court 1 135 N. Y. 407), considers this, and expresses the 
gist of the American decisions on this point in this language: 
'' The inconvenience or loss which others may suffer from the adop- 
tion of a mode of locomotion authorized by statute, which is care- 
fully and skillfully employed, and which does not destroy or impair 
the usefulness of a street as a public way, is not sufficient cauee for 
a recovery unless there is some statute which makes it actionable. 
It is part of its (plaintiff's) compact with the state that the main- 
tenance of its lines of communication shall not prevent the adop- 
tion by the public of any sa'e, convenient and expeditious mode of 
transit such as defendant's system has been shown to be. It (plain- 
tiff) is not deprived of any property right, but is simply compelled 
to yield subservience which it is bound to render under the charter 
which gave it existence. The plaintiff (by the manner in which it 
has elected to use its franchise) can no more justly complain of its 
loss from this source than it could if, by the jarring of loaded 
vehicles passing up and down Broadway, its delicate and sensitive 
instruments were displaced and their beneficial use impaired or 
destroyed" — apparently placing the telephone company in the 
position of one coming to a nuisance allowed by statute, or neces- 
sitated by public welfare. 

It seems to be well settled, then, that both in England and 
America electrical interference is a statutory nuisance — perhaps 
only implied — for which there is no recovery. 

The third point of view is that of the direct wilful act of the 
defendant in connection with an act of the plaintiff. The latter 
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fact — that the plaintiff is doing an act (using the ground also) 
which is a circumstance in causing the injury — seems to be largely 
overlooked by the courts. In fact Justice Kekewich seems to be 
the only judge who notices in his opinion that the act of the plaint- 
iff is at all extraordinary, and he dismisses the point by stating 
that "no principle of English law is for rejecting a claim for 
damages on the ground that the user as well as that of his neigh- 
bor is extraordinary/' 

Nevertheless it is customary to inquire into standing of the 
plaintiff, and justice requires that it should be so. For instance, 
in an action for damages for injury sustained on account of the 
defendant's negligence, it is elementary that such an action cannot 
be maintained if the plaintiff, by his negligence, has contributed 
directly, or as a proximate cause, to the injury. Sanford, J , in 
Neal V. Oillet (23 Conn. 437), states that " if the negligence of 
the defendants, however gross, might have been entirely harmless, 
but for the plaintiff's wrongful contribution to the combined causes 
which produced his injury, he cannot recover." ( Also Murphy v. 
Dean, 101 Mass. 463; Trow v. Vermont Central R. E,, 24 Vt. 
487; Railway Co. v. Fiekleseimer, So Va. 798; Allen v. Railroad 
Co,, 82 Maine, 111; Schoenfeld v. City Railway Co., 74 Wis. 433; 
Atkin V. Railroad Co., 41 Fed. 193; Railroad Co. v. Hull, 88 Tenn. 
33.) Also, an illegal act of the plaintiff done at the time of 
injury may bar his remedy. True, the fact that he was doing a 
"malum prohibitum" will not excuse a wilful tortious act: 
Welch V. Wesson, 6 Gray, 505; Steele v. Burkhardt, 104 Mass. 59; 
Wallace v. Nav and Express Co., 134 Mass. 95; but if an act 
"malum prohibitum" or "malum per se" was the reasonably 
proximate or contributory cause of an injury, generally there is^no 
recovery: Lyons v. Desotelle, 124 Mass. 387; McOrath v. Mermn, 
112 Mass. 467. 

Hence the question arises — is the act of the telephone company 
in using the ground for a return circuit sufficient to bar their re- 
covery (other considerations for the present disregarded) for 
injuries apparently caused by the railway company, also using the 
ground for a return? 

In order to answer this question it may be instructive to notice 
the exact situation more closely. The statutes give each company 
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the aathority to use electricity^ bnt do not give either the express 
permission to ase the gronnd as a ^^retnrn" — i. e., as a conductor; 
therefore the resnlt of so doing is worthy of special attention. 
Now it is generally accepted that there is no such thing as an 
"electric current." But when an ^'electric current*' is said to 
be "flowing" in a "conductor*' the fact is that the so-called con- 
ductor contains no "current/' but is simply put into an electrical 
condition^ the nature of which is not, perhaps, thoroughly under- 
stood. In the same way the atmosphere is put into a luminous con- 
dition, the exact nature of which is not thoroughly understood; 
yet no one thinks that light actually flotos through the air. This 
electrical condition, or current, if it be preferred, tends to pervade 
the entire conductor. Hence the railway company puts not only 
the ground under its tracks, but the ground for an indefinite dis- 
tance in every direction, into this electrical condition. The tele- 
phone company also puts the ground itito the same electrical 
condition, but with less intensity. The efFect of the latter using a 
ground return is not limited to their own property or that of their 
subscribers; but extends like that of the railway company, upon 
the ground of others, but, as was said, with less intensity. 

The only difference, then, is one of degree, not of kind. But 
the superior degree of the defendant's disturbance is detrimental 
to the successful operation of the plaintiff's, interfering with it, 
perhaps in the land of either party, perhaps in the land of neither. 
If the plaintiff did not attempt to subject the earth to this extra- 
ordinary use, no interference would affect its telephones. For the 
plaintiff, therefore, to ask for an injunction, amounts to a request 
that the court enjoin the defendant from using a questionable 
privilege, in order that the plaintiff might do the very act which it 
objects to having the defendant do, because both cannot use the 
privilege harmoniously. The nature of the case, therefore, pre- 
sents no equitable ground of action, for "where equity is equal, 
the party in possession shall prevail" (Story's Eq. PI. § 604), 
Hence the plaintiff's action places him in such a position as to bar 
his recovery. 

If it were otherwise, one wishing to use the earth with less 
intensity than the telephone company would have a right to restrain 
the latter in its use; the conclusion would then be reached that the- 
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operators of a long distance telephone between distant cities would 
be able, if they desired to nse a gronnd return^ to enjoin the opera- 
tion of every electric railway^ telegraph and telephone company 
between the two cities. 

As no case illustrating the principle has been found in the books, 
the following may be suggestiye : Two factories are situated on 
opposite sides of a narrow street, each haying a legitimate right to 
operate a steam engine, but with no conditions regarding the dis- 
posal of exhaust steain. Each engine exhaasts from a pipe in its fac- 
tory wall, opposite the other; and one, being more powerful than the 
other, interferes with the efficient running of the latter by creating 
a greater pressure \n the air, which is so communicated as to form 
a back pressure in the weaker engine. Can the owner of the weaker 
engine enjoin the owner of the other from exhausting into the air 
oyer the street, that he may do so himself, when the right of either 
to do so is questionablef It is submitted that he cannot. 

But our original case has another circumstance which seems to 
place the equity even more strongly on the side of the defendant. 
It is that the railway track, by reason of facilitating travel, is 
regarded as no additional servitude upon the street: People v. 
Fort Wayne Railway Co, 92 Mich. 522; Elfelt v. Stillwater Street 
Railway Co., 56 N. W. 116; Patterson Railway Co. v. Grundy, 
26 Atl. 788; while on the contrary, a telephone line is an additional 
servitude, being for a purpose entirely foreign to that for which the 
street is dedicated: JBels v. American Telephone and Telegraph Co., 
65 Hun, 516. Therefore, the former has a better right to subject 
the street to such an electrical condition than the latter (27 N. E. 
894, et eeq). Hence it is very evident that the latter is attempting 
to deprive the former of a doubtful privilege to use the same itself, 
notwithstanding the fact that the former has, in reality, posses- 
sion, and a better equity. 

The conclusion, therefore, seems to be that, if the true merits of 
the question of electrical interference be thoroughly considered, no 
notice need be given to the priority of time of either in occupying 
the street (notwithstanding 61 Hun, 140); or to the relative cost 
involved by changing the systems of the two companies; or, in fact, 
that another method does exist of operating the railway' system. 
It is also clear that Fletcher v. Rylande does not apply; that if 
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considered as a nuisance the defendant is excused; and that the 
true position of the plaintiff gives him no equitable cause of action. 
Consequently it is difiScolt to see on what grounds the telephone 
company can obtain the desired injunction. 

That telephone companies realize this conclusion is shown by the 
fact that many of them, especially long distance systems, are pro- 
tecting themselves by adopting an all-metallic circuit, instead of a 
ground return. 

A. M. Belfield. 
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COMMENT. 



IN Shoemaker v. South Bend Spark Arrester Co., 35 N. E. Rep. 
* 280, the Supreme Court of Indiana granted an injunction to 
restrain the publication of a libel concerning the yalidity of the 
plaintiff's patent, and the sending of letters to the customers of the 
plaintiff threatening them with suits. The validity of the plaintiff's 
patent had been adjudicated in a previous suit with the defendant, 
but the latter continued to publish his libellous and threatening cir- 
culars concerning the plaintiff's patent. Itfurther appeared that the 
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defendant was insolyent, and that his attacks npon the plaintiff's 
patent were purely malicious, as be had no intention of prosecuting 
them. 

The court bases its decision largely upon Emack v. Kane, 34 
Fed. Bep. 46^ in which case Blodgett, J., granted an injunction 
restraining similar attacks upon the validity of a patent. In that 
case the defendant was not shown to be insolvent, but the court 
says that the basis of the right to have the libel restrained is the 
malicious nature of the attack, and the fact that the plaintiff's busi- 
ness would be ruined before he could secure his damages at law. 

In the Indiana case, the additional element of the insolvency of 
the defendant urged the granting of the injunction. 

Plain as this right may seem (to restrain libellous attacks 
upon one's business) the question is by no means settled. In 
England, while the decisions wore, for a time, unsettled, the right 
now clearly exists to restrain, by injunction, libellous attacks upon 
one's business. In this country, the injunction has frequently been 
denied, as in Kidd v. Horry ^ 28 Fed. Bep. 773; Association v. 
Booghery 3 Mo. App. 173; Singer Ifnfg. Co. v. Domestic Sewing 
Jdach. Co,, 49 Ga. 70. It has, . however, been granted in a few 
instances when the a tack was clearly unwarranted and the defendant 
insolvent. 

Gases denying the right are largely based on the constitu4;ional 
inhibition against interfering with freedom of speech or the press. 
The right of personal freedom is guaranteed by the constitution, yet 
we find courts of equity granting injunctions without hesitation re- 
straining persons from doing that which will work irreparable injury 
to another. An attack upon a person's business is not mere per- 
sonal abuse; it violates his right of property and does him irrep- 
arable injury. In fact we do not see why courts could not go to 
the extent of granting an injunction to restrain the publication of a 
personal libel, for a man's reputation is as much his property as a 
patent right, and it is impossible to say at what point the personal 
injury ends and the injury to property or business commences. 



IN Dawson v. State, 25 S. W. R. (Tex.) 21, we have a g09d appli- 
^ cation of the principle that a general plan may be inferred 
from separate circumstances closely united in character. The de- 
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fendant was accased of robbing a certain freight car. Evidence 
wag admitted of the almost nightly occurrence of burglaries of 
freight cars at that place, of the defendant's absence from home on 
those nights, and of the cessation of the burglaries after his arrest. 
But in the same case a more questionable ruling was made in ad- 
mitting the waybills for the car in question without calling the clerk 
who made them, or any other person whose knowledge was material. 
It was proper enough not to insist on summoning the original 
packer, or even the drayman who loaded .the goods on the car; but 
the authenticity of the waybill couM hardly be shown by anybody 
but the clerk who made it, and the authentication of the document 
was certainly essential. 



nPHE Texas court is certainly inclined to the most liberal ruling 
^ on matters of evidence, a most admirable trait, and one that 
we can better commend in the case of TtxcLS di P. R. Co. v. Don- 
ovan, 25 S. W. B. 10. Testimony as to market values in Chicago 
was given by a man who in Texas read the trade journals giving 
market values in Chicago. The question, therefore, did not 
involve the admission of quotations in trade journals as excep- 
tions to the bearing of the rule, but rather the adequacy of the 
witness' means of information. What it comes to is this, that in- 
stead of going to the Chicago exchanges and listening to the prices 
offered and taken, the witness got his knowledge intermediately 
through the regular reports of the journalist. Judged by practi- 
cal standards, this source of information is legally sufficient. 



HTHE Massachusetts Court, as is well known, has been one of the 
^ few to stand by the earlier doctrine that it is improper to con- 
sider accidents, etc., at given place in estimating the dangerous 
quality of the place. The modem rule that a quality is to be 
inferred from its manifestations has, through force of precedent, 
there been rejected as to highway accidents (though gradually 
accepted in other aspects . But now comes Neal v. Boston, 36 N. 
E. K. 308, and shows a wavering. In a suit for injuries received 
on a slippery sidewalk the court cautiously rules it improper to 
show the existence of ice in a particular spot at more or less con- 
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tinnons periods preTionsly, yet nitimataly allows a policeman to 
state the condition of the sidewalk, with reference to ice, from 
February 1 to March 22, the day of the accident. The latter rul- 
ing seems the entering wedge for a general change of doctrine on 
this point. 

/^NE or two recent cases hare called attention again to the qnes- 
^^ tion of recovery for physical injury in the shape of nervous 
shock or other nervous disorder when caused without physical con- 
tact and solely through the m.edium of terror. It is seldom noticed 
that this case involves two essentially different questions: (1) Whether 
nervous shock, so originating, is the subject of a recovery at all; 
{2) whether, if it is, it was in a given case the reasonable conse- 
quence of the defendant's act It is quite conceivable that a court 
taking the aflSrmative view of (1) may on the circumstances refuse 
a recovery under (2). Question (1) is largely a question of policy, 
resting on the probability of recoveries occurring for fancied or 
pretended injuries, or for injuries peculiarly the result of individual 
character. Question (2) is one of the ordinary questions liable to 
arise to all actions for personal injuries. Now the rulings on ques- 
tion (1) are of course the interesting ones. The following enumera- 
tion places probably all but a few of the cases touching the exact 
point: 

(a) Recovery for such injury sanctioned more or less expressly : 
Fitzpatfieh v. R. Co., 12 U. C. Q. B. 465 (1855); Orinm v. Gates, 
47 Vt. 594 (1874); SMz v. R. Co., 73 Wis. 147 (1888); Mitchell 
V. R. Co., 30 Abb. N. C. 362, 25 N. Y. Suppl. 744 (1893). 

(i) Becovery assumed on Qn. (1) «ifj9ra,'and case taken to in- 
volve only Qn. (2), t. ^., the defendant's responsibility in the par- 
ticular case: Phillips v. Dicker son, 85 III. 11 (1877); Fox v. 
Barkey, 126 Pa. 164 (1889); Bell v. R. Co., 26 L. R. Ir. 428 
(1890); Purcell v. R. Co., 48 Minn. 134 (1892); Wulstein v. Mohl- 
mann, 5 N. Y. Supp. 569 (1889); Rentier v. Can field, 36 Minn. 90 
(1886); Oliver v. LnValle, 36 Wis. 592 (1875). 

Probably Bell v. R. Co., may be ranked under (a). 

{c) Decision of Qu. (1), expressly declined: Buchanan v. R. 
Co., 52 N. J. L. 265(1890). 

{d) Recovery on Qu. (1) denied: Victorian R. Comrs. v. Coultas, 
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13 App. Cas. 222 (1888); Swing v. R. Co, 147 Pa. 40. Yet both 
these cases deny a recovery also on the ground of Qu. (2), and it is 
questionable how far they are unmistakably decisions on Qu. (1). 



A CASE arose recently in the Circuit Court of Cook county, 
^^ which raises, so far as we have been able to discoyer, a new 
question in the law of divorce. Ex-Congressman Dnnham had 
filed a bill for divorce against his wife, alleging unfaithfulness. 
Instead of opposing the bill the libellee went to South Dakota, 
where divorces are more strictly a matter of form than they are in 
Chicago, and secured a divorce on the ground of cruelty. Betum- 
ing to Chicago she seeks to file a cross bill to the bill of her former 
husband, alleging that she was divorced from him and consequently 
he could not secure a divorce from her. Dunham did not go to 
South Dakota to oppose the bill of his wife, but the divorce thus 
secured was apparently in accordance with the laws of that state. 

The question was exhaustively argued before Judge McConnell 
by able lawyers on both sides. The decision of the oonrt refused 
permission to file the cross bill. As far as can be gathered from 
the newspawer reports, it seems that the line of argument adopted 
by the learned judge was to the effect that, although the divorce 
secured by Mrs. Dnnham in South Dakota was perfectly valid aa 
far as determining the relation of husband and wife was concerned,, 
yet that a divorce involves other questions. The parties, the ''ourt 
said, were no longer man and wife, but marriage is a status with 
which are connected certain conditions and relations independent 
of that question; and each party has the right to have these ques- 
tions settled by the courts of his own jurisdiction. 

The case is certainly an interesting one, and the view taken by 
the court may give rise to several complications. Suppose that 
Dunham should fail to sustain his bill for divorce and the court 
should refuse it, would he and his former wife still be married in 
the State of Illinois, and not married in other jurisdictions? Thia 
would certainly be a violation of state comity. What would be the 
result if the decree of the Cook County Court in regard to alimony 
or other conditions dependent upon the status of marriage, should 
be different from that rendered by the South Dakota court? 

Apparently, an easier solution of the tangle could have been 
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reached by the coart by permitting the divorce in Sonth Dakota to 
be set np by cross bill a6 a defense to the suit in Illinois. But the 
Cook county judges are not looking for the rose-strewn paths^ as 
witness the Prendergast case^ if they think another road^ beset with 
diflScnlties though it may be^ is the right one. 



^H£ action of Judge Chetlain of the circuit court of Cook county 
' in postponing the execution of the assassin, Prendergast^ in 
order that he might be tried as to his sanity, has been the subject of 
much criticism. Yet this criticism is largely based upon the pre- 
judged opinion that there is no question as to Prendergast' s sanity 
and the contention that the judge had no right to postpone the 
execution. While the first point of objection is entirely a matter 
of opinion, the latter ground of criticism is entirely unwarranted. 
No one can question the right of a judge of concurrent jurisdic- 
tion to impanel a jury to try the sanity of a prisoner sentenced to 
•capital punishment, for unless the statute means that it is a mere 
jargon of wdrds without motiye or sense. The statute expressly 
«ays that if after sentence and before execution the condemned 
shall become insane it shall be the duty of the judge to impanel 
a jury and try the prisoner as to his sanity. And for such 
action in pursuance of the statute there is precedent in the Dewey 
case. Hence the right of a judge within his discretion to impanel 
A jury and proceed to the trial of the sanity of a condemned pris- 
oner being too apparent to need argument, it seems that the ^'head 
And front'' of Judge Ghetlain's offense, according to his critics, has 
been in the fact that he stayed the execution, ^'thus usurping the 
functions of the Supreme Court or the Executive." How can the 
fact that the Governor has been asked to pardon a condemned 
prisoner, or the Supreme Court requested to review the record on a 
writ of error preclude that prisoner's right under the law to have 
a jury pass upon his sanity. Suppose that in the Dewey case 
Mr. Mills, attorney for the state, should, in the midst of the case, 
have been taken suddenly ill, or any other unexpected accident hap- 
pened, would anybody have questioned the right and duty of the 
judge to postpone the execution in case the trial could not have been 
finished before that time? Grant the right to try the sanity of a 
condemned man under this statute and you must grant the right of 
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the judge to postpone the execution in case the fcrial cannot take 
place or be finished before the day set for the hanging. Again we 
say the criticism is based on an unjust and blood-thirsty assump- 
tion that there is no question as to Prendergast's sanity^ but that, 
sane or not^ he ''would make good hanging. '^ 



/^NE consequence of the removal of the disabilities of married 
^-^ women is shown in the case of Honey v. Chieago B. <& Q. 
Hy. Co.y 69 Fed. R. 423. 

A woman was injured in crossing tracks^ but was guilty of con- 
tributory negligence. Her husband brought an action for damages^ 
and the defense was '' contnbutory negligence/' Becovery was 
allowed^ however, on the ground that the wife^s negligence is not 
imputable to the husband in states where she has been relieved of 
common law disabilities. The same rules govern cases of negligence 
and active torts. Iowa has a statute which provides " for all civil 
injuries committed by a married woman^ damages may be recovered 
from her alone. ^' Since her husband is not responsible for her 
torts, her negligence cannot be imputed to him. It follows that 
contributory negligence of the wife is no defense to the husband^s 
action for damages. 



\17ITH every case on the subject the tendency is becoming more 
^ ^ marked to disregard the old common law idea of loss of ser- 
vice in cases of injuries to minor children. A recent case in New 
York in the United States Circuit Court seems to entirely abandon 
that idea as the basis of the action. It brings law into harmony 
with common sense. The case is Netherland American Steam Navi- 
gation Co, V. Hollander, 59 Fed. R. 417. The following is a part of the 
instruction given in the lower court and approved : '' In assessing 
the value of the damages you are to take into consideration that it 
is only the loss to the father for which this action is brought, and 
which this particular jury is to assess. He has given testimony of 
money paid out. Besides that he is entitled to such sum for the 
loss, of services of his child as may be reasonable in view of what 
the circumstances of the case are. He is also entitled to such com- 
pensation as is proper to take the place of any services of this child 
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which he may lose in the fatnre in consequence of this accident." 
We thns see that the idea of loss of service is given place only as 
an additional gronnd, a reason for increasing damages not as the 
only and necessary basis on which to rest the action. 



A T the recent bar examination held in this city before the Appel- 
^^ late Oonrt, forty-one ont of forty-five applicants sncceeded in 
receiving the recommendation of the Examining Board that they be 
admitted to 'the bar t>f the great State of Illinois. Were any other 
fact needed to prove to the Supreme Court the advisability of 
adopting the recent memorial of the Chicago Bar Association ask- 
ing for a change in the present system of bar examinations, the 
result of the last bar examination would furnish it. That out of 
forty-five men chosen indiscriminately from the law schools of the 
city and the ranks of those who are pursuing their legal studies 
under the direction of a practicing lawyer, forty-one were, on the 
merits of their examination, entitled to admission to the bar, is 
against reason. Admitting that the forty-five men constituted an 
exceptionally strong class, as in fact they did, still on a basis of 
comparative merits, it is unreasonable to suppose that all except 
four were entitled to pass. 

The questions asked were extensive in their scope, and gave an 
opportunity for one to show the nature of his legal training. The 
answers given certainly furnished the Examining Board an oppor- 
tunity to determine whether the candidate was qualified to begin 
the practice of law. 

Men succeeded in passing the examination who failed to pass 
examinations in single studies in the law schools. The oral exam- 
ination displayed on the part of some of the candidates such a pro- 
found ignorance on some of the simplest questions, that their 
answers in the written examination would doubtless have furnished 
material for the joke column in a legal paper for mouths. 

Consequently, the conclusion is, that it was through carelessness 
in grading the papers that so many succeeded in passing the exam- 
amination. The board may have been as critical as former boards 
have been, and doubtless they were. But there seems to be a natural 
reluctance on the part of those who are called to conduct the bar 
examinations to reject any one who pays the necessary $3.00 fee for 
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the trial. Let this examination serve as an illastration of the evils 
of the system now in vogue, and let the Supreme Court speed the 
much needed reform. 



OUPKEME COURT, ILLINOIS.— Joint Tenancy.— Survivor- 
^ ship. — Itev. St. 1892, c. 30, § 5, declares that no estate in 
joint tenancy shall he held unless the land shall he expressly de- 
clared to pass, not in tenancy in common, but in joint tenancy. 

Rev. St. 1892, c. 76, § 1, declares that if p&rtition he not made 
between joint tenants the shares of those who die first shall not 
accrue to the survivor, but shall be considered as if such joint 
tenants had been tenants in common. 

In June, 1891, the Supreme Court of Illinois held, that even 
where a deed to two persons states that the land is conveyed to them 
*'not as tenants in common but as joint tenants,** there is no right 
of survivorship. 

Upon the re-hearing in January, 1894, it was held, that where 
land is conveyed to two grantees "not as tenants in common but 
as joint tenants/' the share of the one dying first accrues to the 
survivor. 

It was said in the course of one of the opinions that inasmuch as 
sec. 1 refers to both personal and real property, while sec. 5 refers 
to real property alone, there is no necessary conflict between the 
two sections. That it is a mistake to suppose that the estate of 
joint tenancy has been prohibited by our statute. 

Although joint tenancy does not exist by operation of law it may 
exist by the express intention of the parties. 



jVJORTH WESTERN University Law School moved into its new 
^ ^ quarters in the Masonic temple the middle of last month. 
With the better facilities for the comfort and convenience of the 
students to be found in the new home numerous changes will be 
made in the methods of instruction and the general conduct of the 
school. One large, well-lighted room will be used exclusively as a 
library and study room. Measures have already been taken look- 
ing to a rapid increase of the school library, so from now on the 
students will use less and less the law and institute library. One 
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room will be used as a practice courfc and the practice court will be- 
come an important feature in the inBtruction given by the school. 

New courses are being given this term for the first time in con- 
stitutional law^ conflict of laws, federal jurisprudence, and inter- 
national law. The course in constitutional law is being conducted 
by Prof. Lee with Prof. Thayer's recently published Selection of 
Gases on Constitutional Law as a text book. Whatever doubt may 
exist as to the benefit of the case system, no one taking the course 
under Prof. Lee can question the efficiency of the system in the 
study of constitutional law. 

With new and commodious quarters, with four professors devot- 
ing their entire time to the interests of the law school with a num- 
ber of able lecturers and with a student body of which a larger 
per cent are college graduates than is to be found in any other law 
school west of the Alleghanies, the outlook for the continued 
growth of Northwestern University Law School is a bright one. 



^HE address of J. A. Raymond to the alumni of the North- 
^ western University Law School at its recent annual meeting 
contains much that is important, not only to the professors and 
students of our law school, but to all who are interested in higher 
legal education. Lack of space makes it impossible to give the 
entire address. Mr. Raymond said in part: 

"The conclusion is, that those who do the teaching in the law 
school, should be selected on account of their pedagogic power in 
this department of learning, and, which is more important, should 
devote their entire time and energies to the work of the law school. 

"As to the methods of instruction, I have in mind one school 
(not in Chicago), where the methods employed are academic and 
not at all collegiate in character, the plan, the purpose and the 
methods employed, having more reference to the education of 
farmers, business men and manufacturers in some of the general 
principles of the law than for the equipping of a candidate for the 
active practice of the law. I have in mind another school where 
the recitation system is given almost exclusive place; and still an- 
other where the lecture system, with occasional examinations of a 
greater or less value, is almost exclusively employed; and another 
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which, at leasts until recently^ has undertaken^ for the most part^ 
to educate their students by requiring them to study and report 
upon cases. In some of the law schools of this and of other coun- 
tries a very considerable percentage of the attendance, and so con- 
siderable as to affect the methods employed^ have no settled and 
earnest purpose to practice law^ but are in attendance either as a 
part of a general education^ or for the reason that their parents do 
not know what else to do with them. 

^' I am glad to believe that such conditions do not characterize 
our school, but that to a very exceptional degree, our students, 
with all the intense earnestness which is proverbially characteristic 
of Chicago and her surroundings, are here for the purpose of equip- 
ping themselves for the active, earnest and honorable practice of 
the law. This being so, the recitation, the lecture, and the case 
systems with the practice court, should all be employed and with- 
out any more prominence being given to the one or the other than 
the special needs of particular students or the natural and uncon- 
trollable bent of certain professors shall require.'* 



'T'HE recent case of State v. Hansen, 35 Pac Eep. 976, well illus- 
* trates the peculiar position of the law of Oregon regarding 
the burden of proof in cases in which insanity is set up 
as a defense in a criminal prosecution. In such cases the statute 
requires the defense to be proven beyond a reasonable doubt. Han- 
sen was on trial for murder and his defense was insanity. The 
court instructed the jury, "If you have any doubt as to whether 
the prisoner is sane or insane the state is entitled to the doubt." 
On appeal the instruction was held correct. The practical conse- 
quence is that in the state of Oregon, in some criminal cases at 
least, instead of the burden being upon the state to prove the ac- 
cused guilty beyond a reasonable doubt the burden is upon the ac- 
cused to prove himself innocent beyond a reasonable doubt. While 
defenses of insanity should not, perhaps, be looked upon with too 
much favor, it is doubtful if the law in Oregon has not gone a lit- 
tle too far. Certainly in this sort of cases, at least, the courts of 
that state do not dispense justice tempered with any great amount 
of mercy. 
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A N interesting piece of legal news^ sounding like an echo of the 
^ World's Fair, comes to us from the Mid-winter Fair in far- 
off California. The muscle dancers of the Cairo street theater are 
again in trouble. The terpischorean art as practiced in the effete 
east seemed improper to the people of San Francisco^ and conse- 
quently a charge was brought by the society for the suppression of 
vice against the following persons of euphonious names: To-wit 
Belle Baya, Soledad^ Sayado. The first two were successful in se- 
curing able attorneys, as is shown by the fact that their defense 
was a realistic reproduction of the objectionable dance before the 
judge and jury. The latter immediately responded with a verdict 
of acquittal. But Sayado evidently got hold of a poor lawyer as 
she pleaded guilty and then made a plea for a light sentence on the 
ground ''that she was encouraged to perform by the enthusiasm of 
a number of college students who witnessed the performance. '* He 
who commits a wrong through another is guilty of a wrong him- 
self. These bad college students should not be permitted to escape 
without their just share of punishment. Let the society for the 
suppression of vice turn its attention to these college students- 
and see to it that they do not again encourage ignorant and inno- 
cent foreigners to break our laws and offend the sensitive natures 
of the inhabitants of San Francisco. 



'X'HE following quotation taken from the Chicago Tribune of 
^ April 10, 1894, presents a state of affairs not at all uncom- 
mon at the present time : " The strikers from Crane Brothers* did 
not call out yesterday, as they announced they would, the elevator 
builders employed by the firm. The Crane Brothers firm had 
been securing foundings from the Monroe foundry. ♦ ♦ » 
The Iron Moulders' Union struck on this account, and the factory 
is now closed. The firm of Barnum & Richardson began handling 
patterns for Crane Brothers and all their moulders struck. 
They threw out the patterns and the moulders returned. * * * 
The Machinists' Union and the Coremakers' Union have decided 
not to handle any of the Crane Brothers material.*' There has 
been much litigation about strikes like the one described above, 
with various results, but it seems as if these facts would certainly 
give Crane Brothers a cause of action against the striking union. 



COMMENT. 125 

It is aniversally admitted that men can leave their employment^ 
and also that they can combine to promote their own interests^ and 
yet not be liable to an action for conspiracy. When« howerer^ they 
begin to enforce their demands by coercion, then^ according to the 
best decisions^ they do become liable to such an action. Every 
man has the right to carry on his legitimate business without inter- 
ference, beyond the usual competition, and no one can compel him 
to adopt any particular methods of conducting it, if such methods 
do not suit him. The strikers in the present case have attempted 
to deny Crane Brothers these rights. By means of the strikes 
instituted at the Monroe foundry and at Barnum & Bichardson^ 
and by bringing it about that the Machinists' and the Goremakers' 
Unions shall ^'not handle any of the Crane Brothers material," 
the strikers have virtually confronted the firm with the alternatives 
of absolutely complying with their demands or seeing its business 
ruined by the impossibility of obtaining materials. Combining for 
such purposes as this is a conspiracy which is clearly not justifiable. 
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BOOK BEYIEW. 

Jones on Liens. — Common Law^ Statutory, Equitable and Mari- 
time. Second edition. Houghton, Mifflin & Co., 2 Vols., 
$12.00 net. 

The second edition of this eflfective work brings much new 
matter to a subject already ably treated by the author. 

Although exhaustive the treatise is so admirably arranged that 
reference to it is without any obscurity or loss of time. The law of 
liens is brought fully up to date— a fact which will make the book 
keenly appreciated. 



A Treatise on the Law of Mobtgages of Personal Prop- 
erty. By Leonard A. Jones, 4th Ed., 1894, 8 vo. 16.00 net. 

The new edition of Mr. Jones' work on Chattel Mortgages is one 
of the neatest law books that has been published 

The author treats his subject with exhaustive completeness, while 
he does not clog his book with cumbersome or laborious material. 

Every branch of the subject is carried logically up to its present 
condition in the law and Mr. Jones' discussions of the develop- 
ments of these branches are manifestly clear and comprehensive. 

The present edition is enlarged by sixty-six pages and 800 cases. 
These latter are tabulated in the most effective manner. 

These two recent books of Mr. Jones' demand the attention of 
every practitioner who would know the law upon liens or chattel 
mortgages. 
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THE TRUST, AN ECONOMIC EVOLUTION. 

No subject with which I am acquainted of an economic charac- 
ter has ever been accorded by the general public so great an 
amount of attention as has, within the past half-dozen years, been 
devoted to what have been properly or improperly called « trusts." 
This i» the more extraordinary because the questions involved and 
the mischiefs complained of are wholly speculative. The people 
have been exercised and excited, without smarting under any spe- 
cific injury actually and presently attributable to trusts, because the 
impression is abroad that trusts are in some way or another doing 
a public mischief. One result of this general agitation of the sub- 
ject has been the production of a very considerable body of "trust" 
literature; and one of the very cleverest things, by the way, that has 
ever been written on the subject is Miss Clerk's "Syndicates, 
Trusts and Corners," which appeared three or four years ago in 
The Dublin Review. Nowhere have these matters been discussed 
with more intelligence, or with a broader view, or, withal, in so 
bright and sprightly a fashion. 

We mean, popularly speaking, by "trusts" all those combina- 
tions of capital larger than those with which we are familiar in 
partnerships and corporations. If this article had been written 
at the beginning, instead of at the end, of the current century, the 
subject — instead of being "The Trust, An Economic Evolution," 
because then there were no trusts and very little capital, — would 
have been "Corporations, A Menace to the Republic." Then the 
people believed that the growth of corporations threatened their 
undoing, just as now the same sort of people affect to believe that 
trusts are likely to accomplish the same end. 
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It is interesting, in the light of what corporations have done for 
the material development of our country and for the world at large, 
to recall the early apprehensions concerning them, and the honest 
belief that many sober people entertained a century ago that they 
were fraught with all sorts of possible financial evil. It is hard for 
us now to understand how Alexander Hamilton, m his effort to 
obtain from the legislature of the State of New York a charter for 
a bank, was compelled, in order to pass his bill at Albany, to char- 
ter it as a water company, called the Manhattan Company, giving 
it broadly the power of furnishing water to the City of New York, 
and conferring upon it banking powers, as it were, incidentally. 
So it comes to pass that the directors of the great bank of the 
Manhattan Company at 40 Wall street are, in compliance with the 
provisions of this compromise charter, elected every year in a little 
room in Bowery, which is the office of the Manhattan Company 
as a water company. For some reason or another it was in those 
days supposed that corporations having banking powers would be 
especially pernicious, and that the greatest hostility was at that 
time manifested towards corporations of that character. 

So, also, only something more than fifty years ago, and easily 
within the memory of men now living, in the charter of the Bowery 
Savings Bank, it was stipulated by the legislature of the imperial 
State of New York that the deposits should not at any time 
exceed five hundred thousand dollars, and that the real and personal 
estate of the bank should never exceed the annual value of five 
thousand dollars. The deviltry the bank might be up to if its de- 
posits were allowed to exceed a half million the fathers regarded* 
as a sound reason for this condition in the charter, and they took 
no chances m the matter of allowing the bank to acquire realty — 
possibly because land in North America a half a century ago was 
very scarce. 

However, "the world do move," and, at the first of last January, 
in spite of all this astonishing legislation, the assets of this great 
bank — horresco referens — exceeded fifty -four millions of dollars; 
it had one hundred and five thousand depositors; in fifty years it 
had received on deposit more than two hundred and seventy millions 
of dollars; it had opened more than six hundred and fifty thousand 
accounts, and had paid out in dividends more than thirty-seven mill- 
ions of dollars. Notwithstanding all this, the people of the State 
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of New York are still, by the grace of God, free and independent. 

But the aversion to corporations was general, so that, for another 
example, it was with the greatest difficulty that, less than a century 
ago, the Richmond Medical College secured its charter from the 
House of Burgesses of Virginia, there being a general idea then 
abroad in the land that it would, in some mysterious way, endanger 
the liberty of the Virginians to allow the doctors of Henrico to 
organize themselves into a body corporate for the purpose of teach- 
ing their art. All this was a strange superstition, as bad in its way 
as the New England belief in witch-craft, and it has been even 
more slowly outgrown. 

It is significant that these fears in regard to combinations and 
incorporations are peculiarly insular. They are English to the 
backbone; it is John Bull, every inch of it. We find on the conti- 
nent very little of this dread of association. The unit of power in 
ancient Europe in time of war was the Roman Legion, and, in the 
later times of peace, in modern Europe, business and commercial 
guilds or corporations are its natural successors. But in insular 
England there has always been a strong dread of what was called 
*' monopoly." Now, in point of fact, a monopoly is not necessarily 
an evil. It may be a great good. Let us get that into our 
heads. While Lord Coke was croaking out his mediaeval 
opinions against monopolies. Queen Elizabeth, acting under the 
sager advice of Burleigh and Bacon, was issusing patents to those 
great companies which strengthened her throne and added infinitely 
to the wealth and resources of her kingdom. So, too, at a later 
day, when the throne of William III. trembled to its foundation, 
he chartered the Bank of England — the greatest monopoly in the 
tide of time. Thereby he insured to England a permanent protest- 
ant supremacy, and laid the foundation for the modern financial 
strength of the British Empire. By that act he steadied himself in 
the saddle, and at the same time built the clearing-house of the 
world in Threadneedle street. So, that, verily, the Protestantism 
and the wealth of England were founded directly upon the monop- 
olies of Elizabeth and William, and it is therefore not for us, 
either as the children of the English Commonwealth, or as pursu- 
ers of the nimble sixpence in Chicago or in New York, to speak 
or think lightly of such financiering. 

The other side of the picture is Lord Kenyon's vituperative 
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charge to a jury upon the trial of a poor fellow found f^uWty of the 
atrocious crime of buying thirty quarters of oats and of endeavor- 
ing to sell them again in open market at a profit of two shillings 
per quarter; and Lord Eldon's rubbishy talk about a very primitive 
combination in the London market to control the «ale of certain 
kinds of fruit as a " conspiracy against the world at large." 

It is, however, the greatest sort of a mistake to suppose that 
modern trusts and combinations are in any sense the successors or 
in any wise of kin to the old monopolies which our fathers in 
England thought that they dreaded. It is a mischievous confusion 
of ideas to regard as trusts such things as the mediaeval guilds, the 
famous copper syndicate, Conrad Roth's sixteenth-century attempt 
to corner pepper at Augburg, the Dutch East India Company, and 
the numerous middle-age monoplies of which they are in some 
sort types. The trust is the nineteenth-centuiy offspring of over- 
production, small profits, competition rampant, and labor organiza- 
tion. It is the protest of solvency against insolvency. 

Inasmuch as such trusts as we are now considering are, from a 
legal point of view, absolutely new contrivances, the legal ques- 
tions which their creation and existence raise are entirely open ones, 
and are to be determined, not by reference to ancient statutes and the 
learning of what Bentham contemptuously called "the report 
books," but rather on more general considerations of equity, expe- 
diency, utility and public policy. It seems to me, therefore, that the 
strictly legal arguments made against trusts have been in the main 
aside from the point really at issue. The old statutes against re- 
grating and kindred acts were not directed to any such mischief as 
their citation in an anti-trust argument assumes. Neither are 
decisions of thirty, or seventy-five, or three hundred years ago 
available for such an argument, except by way of a somewhat 
strained analogy. 

What Lord Coke or Lord Kenyon thought about " conspiracies " 
is of no value in fixing the legal status of modern trusts. General 
Pryor's masterly argument in the Sugar Refineries case is, from the 
standpoint of the law reports, conclusive and unanswerable. But 
are we not confronted, in a philosophical consideration of these 
questions, with facts and conditions which, in the forum where all 
these issues must finally be decided, seem to sustain a sort of equi- 
table demurrer to such reasoning? Can we not concede what 
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General Pryor claimed, and still move for a judgment for the 
trust? When the reason of the rule fails, is it not a legal maxim 
that the rule itself also fails? Does not the case changing change 
the case; and is not the gravamen of the indictment rather against the 
wrong-doings of the trust than against the trust itself? Is it not 
a mere figure of rhetoric to call the salt combination or the straw- 
board trust a conspiracy; and are these and other such trusts, as 
trusts, any more like a mediaeval "monopoly" than like a modern 
missionary society ? 

The modern trust, like the earlier corporation, is grounded in a 
commercial tendency which grows out of a commercial necessity. 
Under primitive conditions, every man was able to do his own bus- 
iness by himself and for himself. As his business grew he got a 
partner, and so created a partnership. Later on corporations were 
formed, and now, when corporations are in some sense conceived 
to be inadequate, we resort to a still higher, larger and more com- 
plicated organization of capital. It is a natural and inevitable 
evolution. 

Very many causes may be assigned for the present development 
of trusts. Chief among them is the modern communistic legislation 
affecting corporations, or, as one might say, aimed at corporations, 
making it more and more difficult to form them; subjecting them 
more and more to governmental interference under the guise of 
visitation and control; increasing their taxation, and checking and 
hampering them in every conceivable manner in the free transac- 
tion of their business. This has done much to induce the formation 
of trusts as a scheme likely to relieve capital from unjust and 
injurious restrictions which it is unfortunately the tendency of our 
modern legislation to impose upon corporations. Evevy winter 
every legislature in the country, including the federal congress^ 
taxes its ingenuity to devise some new scheme for harassing cor- 
porations; and, in so far as trusts seemed to promise relief from 
such inquisitorial and pestiferous legislation in matters of trade and 
commerce, we may believe that we have one cause for their gen- 
eral favor with capitalists. 

But the prime cause for the formation of trusts is the decline in 
the commercial profit. Merchants, manufacturers, importers and 
traders and common carriers by sea and land are more and more 
confronted with the problem of the vanishing profit. During the 
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past fifteen years the selling prices, and, in consequence, the margin 
of profit in almost every sort of business, has been reduced from 
sixteen and two- thirds to fifty per cent., and it has become in many 
lines of human activity a serious problem whether or not business 
in certain lines can hereafter be transacted at all at a profit. Every 
considerable merchant knows that for many years, in many lines 
of business, concert of action has been absolutely necessary in order 
to make the business possible. As prices decline and profits di- 
minish, the commercial communit}- casts about for such means of 
relief as will enable business to be conducted at once safely and at 
a living profit at the going prices. 

The slightest reflection enables the most unthinking man among 
us to understand that when two men employ themselves in doing 
what one man can do alone, there is a waste of energy for which, 
unless it vanish in the air, at last the consumer of the product of 
these laborers must in some way or another pay. If this supereroga- 
tory service, or any part of it, be paid for in money or money's 
worth, then the waste, quoad hoc^ is charged to the consumer; but 
if the service be wholly or partially lost, then it comes, to the extent 
of the loss, out of the wear and tear and nerve force of the laborer 
who performed it, or else it is distributed around among the entire 
class. In any event, there is a waste for which somebody must 
pay in full, and whereby the public is by just so much the poorer. 
If it be true that the trust idea tends substantially to check this 
waste of competition, that is a very strong point in favor of trusts. 
It may well be doubted that unrestrained competition is a public 
benefit. "I do not think," said Judge Gray, of the Court of 
Appeals of New York, in a recent decision, "that competition is 
invariably a public benefaction; for it ma}'- be carried on to such a 
degree as to become a general evil." To this dictum many wise 
men will instantly assent. 

It was not hard to see that the unification of an industry gave rise 
to such economies in the conduct of the business as would usually 
constitute a considerable profit, without any increase in the selling 
price of the commodity, and so, as soon as the trust plan was 
devised, almost every business capable of taking advantage of it 
made haste to do so. 

Very much more might be said about the influence of the labor 
organizations in the same direction. If labor be organized against 
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capital, it is not unnatural that capital should think that it likewise 
should be organized against labor, and tAere we find another cause 
for the formation of trusts. 

A potent factor undoubtedly in inducing trusts has been the 
various aggressive combinations or trusts of laboring men which 
now exist, and the concerted attempt on the part of labor to dictate 
how the business is to be run, who are to be emploj^ed, and what 
wages are to be paid. The employer finds himself verily " between 
the devil and the deep sea;" between all sorts of embarrassments 
incident to competition with insolvent rivals and a bear market on 
the one hand, and the labor organizations on the other. It is also 
true that the attitude of the politicians upon the question of labor 
and its alleged rights, and the truckling tone of a considerable por- 
tion of the press, have materially contributed towards organizing 
capital and forcing capitalists to protect themselves on their part, as 
laboring men are doing upon theirs. A trust, is, then, from this 
point of view, a self-protective institution, a counterpart of the 
trade union, a capitalists' " District Assembly No. 49." 

Trusts, moreover, are one of the penalties of a surplus. They 
are the plague of our prosperity, the result of our over-production 
and of our abundant wealth. When we were poor we were not 
perplexed in this way. But now we have passed the stage where 
competition is a universal good and find ourselves in a condition of 
trade and commerce where, in many lines, a monopoly is a distinct 
advantage. Take, for example, the Associated Press, a real monop- 
oly, but an unquestioned public convenience and benefit, which 
no reasonable human being in this country would willingly be 
without. So, again, of the Western Union Telegraph Company. 
When we had a dozen telegraph companies in the United States 
rates were high and the service was poor. Now that we have one 
great corporation covering the country with its wires, and consti- 
tuting a virtual monopoly of the business, we have distinctly the 
best service in the world, at as cheap rates as are consistent with 
the efl[icient transaction of the business in such a country as ours. 

However much any of us may deplore the presence and growth 
of these great combinations of capital, and however much it may be 
apprehended in any quarter that they will work a public injury, 
we must face the fact that they are inevitable. They are a pro- 
duct of universal peace. Men are now organizing great commer- 
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cial unions for the conservation and increase of material wealthy 
instead of equipping armies and building navies to destroy it. 
They are upon us, too, in a flood h'ke the tides; a manifestation of 
the same tendency of things in this generation which has otherwise 
shown itself in the creation of the German state out of a score of 
half-feudal principalities, in the union and consolidation of our 
railways into trunk lines, in the postal union, in the agitation for 
the annexation of Canada and Mexico and Cuba to our already 
overgrown republic, and in the ii^ht for an international copyright,. 
It is the same evolution, the same centripetal force that a century 
ago gave us our federal union of states, against the gravitating 
power of which, a quarter of a century ago, the great armies of the 
confederacy marched to defeat. It is a trend or tendency in 
business in these last days against the gathering and growing 
momentum of which frontier legislation and the small arts of 
truckling politicians are no better than Mrs. Partington with her 
broom, and as certain to be futile as an act of parliament to stay 
the procession of the equinoxes. 

As we read the editorial page of the morning paper, we are 
treated, in the rounded phrase of the leader writer, to much g^en- 
eralization — to which we are expected to listen like a three-years 
child — about the evils of combination, and to countless emphatic 
statements that trusts are illegal and pernicious, and to a vast deal 
of lay assumption that the law courts, if only Mr. Attorney-Gen- 
eral Olney, or some other Mr. Attorney -General, could be induced 
to pull the trigger, have the power to blow them to pieces, and 
that anyhow they are soon to go the way of all the earth, and that 
business is soon to return to primitive conditions. 

But if we turn over to the press dispatches, we find that a very 
great many of these dreadful trusts exist; that one or three or five 
were organized yesterday, and that as many more are in contem- 
plation for toTiorrow. We rub our eyes, because, on the other 
page, that editor was so sure that trusts were moribuid. Some of 
us wonder why no editor seriously undertakes, except when 
mounted upon his partisan tripod, to make good the thousand brave- 
vituperations of his craft against the trusts. 

Trusts are not only inevitable under present conditions in this^ 
country, but, under modern conditions, they are, I verily believe,, 
not only absolutely harmless from any economic point of view, but 
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also vastly beneticial. No one can think that, in this country 
of abounding^ resources, limitless capital and endless energy, 
intelligence and enterprise, any sort of business can be made 
unduly profitable, by an increase in the selling price of the 
commodity produced, without provoking competition and calling 
other capital into the same field of enterprise. This is so much in 
the nature of things and along lines of common experience that I 
need not argue it. For the same reason that famines, once of fre- 
quent occurrence, are now, in any civilized country, as nearly 
impossible as anything can well be — because, where there is a 
temporary deficiency, the overflow from other lands rushes in and 
supplies the want, and, under modern conditions of communication 
and transportation, such speedy interchange is possible within a few 
days or hours that there can never long be any serious lack in any 
quarter of anything necessary to preserve human life — for that 
same reason, I say, trusts can never corner any market in such a 
way as to make seriously against the public interest. They live 
and survive only as they serve the public better than their compet- 
itors. Their selfish interest and the public good lie along the same 
lines. 

Nothing is so certain as that the profit of any sort of business can 
never be raised, by increase of price to the consumer, beyond a nor- 
mal amount, for any length of time, without tempting the cupidity 
of men in other lines, and creating at once an outside competition. 
No combination of manufacturers, not protected by government 
patents, by an iniquitous tariff, or by unholy alliances with railways, 
can, by never so stringent a compact between themselves, prevent 
any other set of men from going into their business, whenever the 
condition of the trade promises more than an average profit. No truth 
is any truer than this; and it makes an end of the objection that 
trusts in these United States and in this year of our Lord 1894 are, 
or can ever be, monopolies in any mischievous way. People who 
are opposing trusts upon this score of monopoly may profitably 
consider this proposition seriously and try their hand a little at its 
defenses. Whenever, if ever, profit grows excessive by reason of 
an increase of selling price or a greater demand, outside capital will 
come in, or the trust will disintegrate. 

He is a somewhat credulous man, therefore, who can keep his 
countenance and insist upon this line of argument in opposition to 
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trusts, because it is at precisely this point that the public safety is 
assured. The trust, even though it secure what no trust has ever 
yet secured — a complete unification of a given business — contains 
within itself the elements of dissolution the moment it ceases to 
serve the public by furnishing the product at a price below that at 
which outside capital can compete. Every one of the existing trusts 
has the competition of outside dealers, and it has also the menace of 
other and new competition, unless the selling price of its product 
be kept so low as to deter outside enterprise from embarking in its 
business. It not only must meet the competition that is, but it must 
also forestall the competition that may be. 

We have, therefore, this paradox: the same selfish motive that 
prompts the individual dealer to charge the highest prices moves 
the trust to charge the lowest. The individual charges all his cus- 
tomers will pay; the trust charges all it can without provoking 
competition. In each case all that the trafilic, regarded from the 
selfish standpoint of the seller, will bear, is charged. The same 
self-interest that makes the price charged b}' the individual as high 
as possible makes that charged by the trust as low as possible; 
the same selfishness working in the two cases this opposite result. 
The trust enlarges the margin of profit at the bottom by cheapen- 
ing production, rather than at the top by increasing selling prices. 
It cannot, with safety to itself, raise the price to the consumer to 
a point where other capital will be tempted to embark in its busi- 
ness — that is, to a point beyond the normal profit, — but it can, by new 
economies in manufacture, cheapen without limit the first cost of 
its product and thus enlarge its gains within the four walls of its 
own factory without inviting competition. Hear the self-interest 
of the trust works benefit to the public. It keeps present selling 
prices low, and it stimulates economies in production which must 
eventually inure to the benefit of the public. 

A very striking illustration of the truth of this proposition is just 
this week at hand. When the Reading railroad anthracite coal 
combination was formed — which to many minds seemed to be a 
very vicious form of "trust" — the anthracite coal carrying com- 
panies were charging an open rate of one dollar and eighty cents on 
coal from the mines to tidewater, and a contract rate to producers 
of fifty per cent, of the tidewater prices. Mr. McLeod, in order to 
"corral" the business of its rivals for the combination, made a con- 
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tract rate to producers of forty per cent, of the prices at tidewater. 
This was a reduction of twenty per cent in the tolls (the average 
contract rate having therefore been something less than two dol- 
lars), which amounted to about forty cents per ton, and it was a 
reduction which the combination could well afford to make, if the 
Reading railroad and its allies could carry out the plan they had con- 
ceived, and thus substantially control the anthracite coal business. 

The Pennsylvania railroad, which was not in the combination, 
met this cut by making an open rate of one dollar and forty-four 
cents, and announcing that for the future its tolls would be laid 
upon the basis of forty per cent, of tidewater prices. So things ran 
merrily on. In the fullness of time, as we know, Mr. McLeod's 
splendid bubble burst; the Reading coal trust fell to pieces, and the 
several anthracite carriers again began to act as independently as 
ever. But — mark it well — the old conditions could not be quite 
restored; the fifty per cent, contract rate had received a blow at the 
hands of the trust from which it could not recover. And, within 
the present month, the anthracite carriers have, by open agreement, 
fixed upon one dollar and forty-five cents from April i, 1894, as 
the open rate to tidewater, and forty per cent, of tidewater price as 
the contract rate, thus making the reduced trust tolls the basis of 
the present rates. 

This thirty to forty cents per ton saved on the freight is the 
direct result of the reduction in tolls made by Mr. McLeod, and is 
to be credited to the Reading trust. This reduction, upon the 
assumption that about one-third of the total production goes to 
market at tidewater points, takes from the railways, as common 
carriers, not far from six millions of dollars per annum and divides 
it between the producers and the consumers of anthracite coal. As 
between the producer and the consumer, we know that the con- 
sumer will in the end get more than half of this saving; ^o that, 
Mr. McLeod and his dreadful trust, instead of binding us hand and 
foot and leading us to the stake, have been the efficient cause of 
saving some three or foiir millions of dollars annually to the con- 
sumers of anthracite coal on the Atlantic seaboard. And this sav- 
ing is not for this year only, but for all the future, because railroad 
people know only too well that the hands on the dial do not go 
backward, and that freight rates, alas, tend ever downward and 
never upward. 
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This is only one of many instances which mig^ht be adduced, and 
it well illustrates the truth of my proposition that trust economies 
eventually and inevitably inure to the benefit of the public. 

Millions of dollars and hundreds of men stand ready to embark 
in any enterprise which promises something more than the average 
profit. Witness, for example, the known tendency of capital to 
go for investment from countries where the rate of interest is low 
to countries where it is high, as from Holland to America or to the 
East Indies. We need not fear, therefore, the editorial penny-a- 
liner to the contrary notwithstanding, that any of these trusts will 
or can so increase the prices of their products as to oppress any- 
body, or plunder anybody, or ruin anybody. The commercial 
trust, in all conscience, is in the field to do business, and is inter- 
ested in stimulating, and not in curtniling, the sale of its product. 
The veriest beginner in shop-keeping knows that, as the price is 
raised, consumption is curtailed. The Rockefellers and the Goulds 
and the Vanderbilts and all the rest of them know that, too. 

Take, for a moment anil for an example, any trust you please, 
say the oatmeal trust. It has been claimed that this combination 
controls eighty-five per cent, of the oatmeal that is produced in the 
United States, and I hope that it is true. If that be so, this eighty- 
five per cent, is ambitious and willing to do an hundred per cent, 
of the business. It is to its selfish interest to do so, and it will pay. 
Prices will therefore be kept low, for fear of new competition, 
and to induce larger sales. If prices are raised, nobody will smart 
much, but smart people will eat less oatmeal and more of some- 
thing else, and presently we shall have the oatmeal trust at our' 
feet. 

So, too, of sugar. One lump less in every coffee cup tomorrow 
mornipg, and for only some part of this coming spring, and the 
sugar trust is on its knees, i»ecause it is" the business of the sugar 
trust to sell sugar, not to hoard it. If, therefore, we are sure of 
anything in this world of chance we may assure ourselves that we 
shall have sugar and oatmeal and what not, trust or no trust, as 
cheap as such things can reasonably be produced. 

Every trust, in these times of diversified production and wanton 
plenty, must face the fact that its product, whatever it may be, is 
not an indispensable commodity. The public can get on without 
it, unless it comes at a reasonable price; and they will get on with- 
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out it, more and more, in proportion as it is expensive. It is in this 
view that the whole sixty -five or seventy millions of the consuming 
public are pitted against any trust which raises its prices; and every 
trust has for its competitors, first, the outside dealers in its product; 
second, the rivals who will com& in if the business is made too 
profitable; and third, the three-quarters of a hundred millions of 
free Americans who will not use its product except at reasonable 
prices. This effectually draws the fangs of the most rapacious 
trust. 

We are confronted, when considering the matter of a commer- 
cial profit in connection with trusts, with such questions as these: 
Have men a moral right to do business at a profit? Is the public 
morally entitled to the benefits of such economies in the 
production by private enterprise of a given article as accrue from 
the aggregation of capital and the concentration of interest in its 
manufacture? Are the promoters of a trust entitled to such profits 
as they can secure by reason of the economies incident to the trust? 
Is it morally wrong, by concerted action among manufacturers, 
to prevent the maunfacture of more sugar, or oil, or straw board, 
or what not, than can be sold at a profit? Have the public a right 
to insist upon overproduction, so that manufactured products must 
be sold at a loss? Is one man morally entitled to the advantage of 
another man's foresight and economy in the conduct of his private 
business? Is not a fair price for a thing morally better than a low 
price for it? Is not a certain price for a thing economically better 
than a fluctuating and uncertain price? Do the politicians really 
believe that competition unchecked and overproduction unre- 
strained, and the low prices, the low wages, the glut of markets, 
and the sacrifice of energy which are incident thereto, will better 
the condition of that class whose rights they especially champion? 
Is anybody so credulous as to believe that trusts of capital can be 
legislated or litigated out of existence while trusts of labor con- 
tinue? None of these questions need be answered now, but some 
of them seem to answer themselves. 

The prime justification for the trust is, first, the necessity which 
produces it, and second, the economies which it itself produces. 
We have trusts because trusts are necessary, and trusts are well jus- 
tified in the financial world by the economies which they induce. 
It is not now seriously pretended that it has been the tendency of 
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any of the successful trusts to raise unduly the prices of their pro- 
duct. On the contrary, trust prices "Tiave in general declined* 
When peti oleum was first used as an illuminating oil, it sold for a 
dollar a gallon. Now a much high higher grade of refined oil is 
sold for seven cents a gallon, and the Standard Oil people handle 
it at times at a profit of one-eighth of a cent a gallon — a margin 
that would ruin any small concern. The same thing is true of the 
Western Union telegraph monopoly, under which rates have greatly 
declined, while the service has been greatly improved. 

It seems to be very easy for a certain sort of people tq believe 
that whatever is wrong may be righted by the enactment of a 
statute, and the trusts have not escaped the full measure of the 
application of this idea. We therefore have a very considerable 
amount of recent statutory law directed against trusts. Almost 
every State in the Union has enacted one or more statutes against 
combinations of capital, and the federal Congress has likewise gone 
into the same business. It is not too much to say that every one 
of these statutes is either absolutely unconstitutional or as perfectly 
as possible unsuited to the object for which it was designed, and 
that no single one of them can ever be enforced in any court of 
justice in such a way as to destroy a single combination of capital 
now in existence. 

A statute which flies in the face of the commercial community 
is about the most useless of all useless things. For example, we 
have in New York a highly penal statute against usury, and yet,, 
in the street where I earn my bread, millions of dollars of paper 
daily are bought and sold and discounted in flat defiance of all such 
laws. So that, if one might have, in exchange for a life-time of 
toil, the proceeds in cash of a single day's output of paper tainted 
with usury in Wall street, in a tight money market, he would have 
a glut of riches. The statute is not enforced, because it is not 
enforceable; and so equally of the statutes against trusts. 

Turning to the litigation against trusts, we find a similar condi- 
tion of things. Several suits have been brought in various juris- 
dictions, the object of which has been to destroy them, but none of 
the actions has taken even a step in that direction. Take, for 
example, the famous sugar trust litigation. A few years ago the 
State of New York, by its attorney-general, directed and assisted 
by one of the ablest and acutest lawyers in the country, commenced 
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two suits, the declared purpose of which was to destroy the sugar 
trust. These actions were pressed with intelligence imd vigor, 
and, after a sweeping victory in the lower courts, resulted in a 
judgment in the court of last resort to the effect that the trust was 
illegal, and could not lawfully transact its business in the State. 
Thereafter, and to carry out the provisions of this solemn adjudi- 
cation, some part of the property of the trust was placed in the 
hands of receivers. But, in a surprisingly short space of time, the 
judicial machinery ceased^to work, and the property was returned 
to the hands of its owners by due process of law. Presto! the 
trust was reorganized as a corporation under the laws of the State 
of New Jersey, and it is at this good hour carrying on its business, 
at No. 117 Wall street, as a New Jersey corporation with precisely 
the same force and effect as to the public as it formerly did as the 
Sugar Refineries Company. 

Now, to sum up, a vast deal of time and money was spent in 
driving the sugar refiners across the North River for a charter, 
and in compelling them to change the form of their organization 
but without to the extent of one iota altering the conditions under 
which they do their business. It ought to have a sobering effect 
upon us to reflect, at this stage of the game, upon the other solemn 
fact that all the money that has been so spent, and which has 
resulted in nothing, so far as the public are concerned, must be 
repaid by this same short-sighted public, part of it in the shape of 
taxes to the State of New York, and the rest of it in the prices 
that we are paying for sugar. We may be sure that the state will 
collect the taxes, and that the sugar people will want back what 
money we have compelled them to spend in this Quixotic litigation. 

Turning to railway combinations, we see that the same general 
law applies to them, but upon a larger scale. In 1S82 a report was 
made to Pai liment by a committee theretofore appointed to inves- 
tigate and report back the condition of the English railways. 
That report contains the significant statement that, from the com- 
mencement of railway construction in England down to 1882, 
Parliment and the English Courts had united in vigorous efforts to 
prevent the consolidation of independent railway companies in 
England. The law had set its face, as old John Knox would have 
said, ^^ like a fiint,'' against all such amalgamations. During the 
same period of time charters had been granted by Parliament to 
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over four hundred railway companies, but in 1S82 the railway bus- 
iness of the United Kincrdom was substantially performed by no 
more than six companies. At the same time, the English people 
are, upon the whole, better served by their common carriers than 
any other people ujDon the face of the earth. They have the 
costliest road-beds, and the fastest, the safest and the most punctual 
service, and rates only somewhat above the lowest that are charged 
by any railways in the world. 

Precisely the same thing has been true in the United States in 
respect to railway consolidation. In New England every sort of 
effort was made to prevent railway combination, but today three 
consolidated companies control about all the railway business that 
is worth controlling in the six Xew England States. So also in 
New York, where we find the Xew York Central, made up of a 
half score of smaller companies; in Pennsylvania, where the Penn- 
sylvania Railroad almost controls the entire carrying business of 
the state; in the south, where three or four amalgamated com- 
panies do almost all the carrying business, and in the west, where 
— but, speaking in this seething railroad centre, I need not enlarge. 
We have all of us everywhere tried to prevent combination among 
railways throughout the United States, and, forunately, have suc- 
ceeded not a whit. 

In no State in the Union is this seen in a clearer prospective than 
in Texas. I speak of Texas, because my business and my connec- 
tion with the railways of that State in recent years have possibly 
made me more familiar with the situation there than elsewhere. 
At the end of the civil war, Texas had comparatively few miles of 
railway and no comniur»ication whatever by rail with the out- 
side world. As soon as railway construction commenced there, 
statutes of the most stringent character were enacted against the 
consolidation of independent companies. In 1S75 ^^^ constitution 
of the state went to the extreme of the English language in for- 
bidding every such concert or combination. Suits have been 
repeatedly prosecuted by the state authorities to check and prevent 
amalgamation, and the good people of Texas have in their wisdom 
recently created a railroad commission with plenary powers, which 
has actively addressed itself to the same end. 

As a result, in this year of our blessed Lord 1894, Texas has 
nearly ten thousand miles of well-built and well-equipped railroad, 
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substantially all of which fall. into one or other of three systems, 
and, with a single exception which for the moment exists but does 
not make against the rule, all the roads of any commercial conse- 
quence in that state are substantially owned and absolutely con- 
trolled by three gentlemen who live near together in the Fifth 
avenue. 

The conclusion of the whole matter is that neither commercial 
nor railway combination can be prevented by suits or statutes, and 
that it is well for the people • of the United States that this is so. 
Our failure to prevent railway consolidation has secured to us all 
the benefits that flow from a control of the transportation business 
by great corporations. We travel, and our goods, wares and 
merchandise are carried, across the continent over trunk lines, under 
a single management, whereas otherwise we should have suffered, 
and should now suffer, all the petty mischiefs and annoyances 
incident to the existence of forty and one independent, jealous 
and competing companies.. So, equalty, are we prospered by the 
existence of commercial and business amalgamations. 

"I always go into stately shops," said Dr, Johnson, which being 
interpreted, and applied to the matter in hand, means that it is bet- 
ter to deal in the large than in the small, and rather with the larger 
than the smaller trader; better for both buyer and seller, and so 
to the advantage of the whole community. We shall see greater 
things along these lines in the future than we have seen in the 
past We shall have greater trusts than the Standard Oil, and 
greater systems of railway than those of Mr. Gould, or Mr. 
Huntington, or Mr. Vanderbilt. 

The true attitude of the state, and, therefore, of the public, 
towards those combinations should be one, not of hostility, not of 
an attempt to do what we have discovered cannot be done, not to 
destroy trusts, but, rather, to regulate and control them, as we have 
done corporations, in the public interest. They should be subjected 
to all reasonable laws and regulations which are applied to corpor- 
ations, and which are applicable to them. Their property should 
pay its share of the tax necessary to carry on the government, and 
they should in all respects comply with all the laws of the realm. 
They cannot be destroyed, but they can be subjected to a proper 
governmental visitation and control. 

Thus they will constitute great engines in carrying forward 
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every sort of public enterprise. We shall, as it were, have gravity 
on our side, and with these great volumes of confederated capital, 
moving forward, under suitable governmental regulation, toward 
a common end, we may, upon a distinctly more splendid scale and 
with an economic force greater than ever before in all the history 
of finance, in the racy phrase of Emerson, ** set the planet to do 
our chore." Charlbs F. Bbach, Jr. 

No. 88 Wali. St., Nkw York, March iiStb, 1804. 
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INSANITY V, CRANKISM, 

Of late years the world has been stirred by the horrible deeds 
of a so-called class of ^'cranks," Murders have been committed 
without provocation and accompanied with the most atrocious cir- 
cumstances. In Europe hand-grenades have been flung at public 
men on the streets, and bombs exploded in public places with mur- 
derous effect. Public officials are forced to travel with armed 
escorts and by circuitous and unknown routes. An awful series of 
murders has been committed in the Whitechapel district of Lon- 
don. The wave has broken upon the shores of our own country. 

Ragged fanatics, victims of the most absurd delusions, have 
attacked prominent men on the streets, in their offices and even in 
their homes. Great men in the business world are harassed with 
demands for immense sums of money by irresponsible and un- 
known mdividuals, and in some cases are compelled to surround 
their residences with detectives and armed guards. 

Who are these beings, responsible for all this turmoil and appre- 
hension? The press answers: "Cranks! hang them I" And the 
deafening response is echoed with one voice by the public, and 
throughout the country at large, " Hang the wretches! They may 
be cranksy but they are just as guilty and just as responsible for 
their acts as we are," and this in each and every instance. Indeed, 
things have come to such a pass that in every case where a murder 
has been committed by a person of unbalanced mind, under the 
influence of some distinct illusion or delusion, a plea of insanity is 
immediately followed by the same cry: "He is a cranky hang 
him." An eager press clamors for the unfortunate man's blood, 
and a frenzied populace would prepare the hempen noose before 
his victim's blood is yet dried. 

Now, every honest citizen who obeys the laws wishes to see 
those laws enforced, but no honest citizen would see judicial mur- 
der; none such would sanction the old Roman idea, " To the lions 
with the Christians!" It is a cardinal principle of our laws that 
every man shall be deemed innocent until proven guilty, and again, 
that no person non compos mentis shall be held accountable for his 
actions during that period. We cannot but admit that in many 
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cases the plea of insanity, if sustained, would lead to the most bare- 
faced frauds and travesties upon justice, but we also do think that 
men are too often held legally accoimtable for acts, for which, 
owing to their mentality at the time of commission, they will not 
be held responsible at the bar of God. 

Insanity is a subject of which most of us are profoundly ignor- 
ant, and conscientious experts confess that even to them the sub- 
ject remains as yet shrouded in darkness. The few rays that have 
penetrated the gloom come from science linked arm-in-arm with 
humanity* We today, then, can speak only by that light which 
we have. 

Within the narrow scope of the present article we shall attempt 
to deal with those phases of the subject which distinguish insanity 
from ^ crankism,'* as seen from the medico-legal standpoint. We 
shall quote largely from the authorities, and wish especially to refer 
to that most valuable addition to this little known subject, the 
recent work of Dr, Mann on the «< Medical Jurisprudence of 
Insanity.'* 

The Century Dictionary gives the following definition of a 
"crank": "A crank is a person whose mind is ill-balanced or 
awry; one who lacks mental poise; one who is subject to crotchets, 
whims, caprices, or absurd or impracticable notions; especially a 
person of this sort who takes up some one impracticable notion or 
subject and urges it in season and out of season ; a monomaniac.'^ 

Now, a monomaniac, in law^ is one who is insane upon some 
one or more subjects, and apparently sane upon all others, but it is 
evident the word " monomaniac" is here used in its popular sense, 
as one who is the victim of an unreasonable zeal or craze for some 
one thing. Therefore it is evident that one who is a mere "crank" 
is certainly responsible for his acts and hence is legally accountable 
therefor. And that this is the <:orrect sense of the word from the 
legal standpoint is evidenced by Judge Wylie's charge to the jury 
in the famous Guiteau trial (1882): "But if he (Guiteau) should 
be a mere cranky and the act (the assassination of President Gar- 
Held) a mere whim, and the defendant able to control his conduct y 
then you should find him guilty." 

We claim, however, that the true meaning of the word is gener- 
ally overlooked, if not unknown, and that many murders are and 
have been committed by persons as entirely irresponsible as the 
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veriest gibbering idiot, or the maniac who dashes himself against 
the walls of his padded cell and yet the press and the public term 
them " cranks," utterly overlooking the distinction just made that 
the true crank retains the ability to control his conduct. 

What constitutes sanity? Judge Emunds says, "A sane man is 
one whose senses bear truthful evidence; whose understanding 
is capable of receiving that evidence; whose reason can draw 
proper conclusions from the evidence thus received ; whose " wilP^ 
can guide the thought thus obtained; whose moral sense can tell 
the right and wrong of any act growing out of that thought; and 
whose acts can^ at his own pleasure^ be in conformity with the 
action of all these qualities." All these things unite to make 
sanity. The absence of them is insanity. 

But by what test is the court of law governed in determining the 
sanity of the accused in relation to his legal accountability? The 
present recognized test is whether the defendant at the time of 
commission of the crime of which he stands accused, knew and 
was capable of appreciating " the difference between right and 
wrong." If so he is declared responsible for his act, if not, vice 
versa. "But," you ask, "are there not cases in which the author 
of the crime in question did know and was capable of making this 
distinction between right and wrong, and yet should not be answer- 
able for his act?" In other words, "are there no instances of 
apparent sanity coexistent with such a deficient mental equilibrium 
as would still render the person irresponsible?" 

Our aflSrmative answer drags us into the oft-repeated controversy 
regarding the existence or non-existence of that peculiar form of 
insanity known technically as pscho-sensory, reasoning, intellectual, 
impulsive, or moral insanity. For years physicians and authorities 
in the realm of medical jurisprudence have argued this question, 
and with seemingly the usual result, that both parties remain firmly 
grounded in the truth of their own convictions. While the nega- 
tive has been advocated by several men of admitted erudition, and 
is still maintained by such learned ones as Davis and Mac Williams, 
yet we claim that the weight of authority and the burden of experi- 
ence rests with the affirmative. 

Prichard defines moral insanity as "consisting in a morbid per- 
version of the natural feelings, affections, inclinations, temper, hab- 
its, and moral disposition without any notable lesion of intellect, or 
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of the knowing and reasoning faculties, and particularly without 
any maniacal hallucination." After a time, however, the insanity 
becomes well marked, and overt acts are committed, leading to 
read}' diagnosis, 

Ray makes a distinction between the acts of natural depravity 
and those occurring in moral or impulsive insanity, in that the former 
are more usually distinguished by the coolness, method, object, 
motive, and consistency of the natural criminal, while in the latter 
the higher forces of the intellect are stifled and subdued by the 
impaired affective powers of the mind, shown by the impulse, 
agitation, and unnatural conduct of the ^'reasoning maniac." 

There are, unquestionably, such instinctive maniacs, free from 
all complications. " Associated with pathological sexual perver- 
sions we find the abnormal mental^ ideas, born of insanity, tyranniz- 
ing over the patient's thoughts and acts, and a psycho-sensory 
insanity — an insanity of conduct^ feeling or impulse^ or all com- 
bined, without such appreciable intellectual derangement that it 
would be recognized as insanity without the display of morbid feeling, 
impulse or conduct." These cases are not understood, because they 
are rarely brought into notice until an overt act is committed by 
such a person. 

Dr. Mann says: " I have a patient under treatment at the pres- 
ent time, who is highly educated, refined, and virtuous, and 
apparently normal in every respect, with not a trace of delusion, 
and who is even morbidly sensitive as regards right and wrong . 
• • . who has had strong compulsions of disease towards crime 
in the form of suicide. It passes away almost immediately and she 
is cheerful and sunshiny in the intervals between the paroxysms, 
and is a devoted wife and daughter. It must be a very simple 
thing for a homicidal to take the place of a suicidal impulse, and if 
she should ever in the future give Way to such an .impulse, the 
public and her friends would be greatly astonished, and perhaps 
refuse to believe her irresponsible for it as they have never seen 
any indication of mental mischief." 

Every physician, however, can see that the question here should 
be, not could she distinguish between right and wrong at the time 
of the commission of the overt act, but, could she help it? 

Another case of monomania is instanced where a woman has 
twice attempted to commit suicide — her nervous system is weak 
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and the patient depressed most of the time, and her physician enter- 
tains the greatest fears for her future. Yet if it would be consid- 
ered cruel, by the outside world, to consign her to an asylum ; and 
while she is undoubtedly irresponsible, yet to society at large an 
overt act would be the first intimation that there was any mental 
derangement in this case. We 6nd many similar cases not only in 
the authorities and among the text writers, but also on Consultation 
with prominent physicians. 

On careful consideration one cannot but admit that the present 
"right and wrong test(?)" already referred to as the recognized 
method by which the legal responsibility of the accused is deter- 
mined, is, in such cases as the above, utterly inadequate. An emi- 
nent practitioner has said : " No act which is the product of disease 
of the body affecting the mind by deranging its functions and 
causing a suspension or impairment of the healthy intellect, the 
emotions, or the will, can be construed into a crime, and physicians 
should always voice this in the court room when they have to give 
their professional opinion. It is time that the laws should be 
amended to keep pace with medical science, and the absurd right 
and wrong test of insanity (recognized in the Guiteau case . . lo 
Fed. Rep. i6i), which is no test at all, as every physician knows, 
should be relegated to the dark ages where it belongs. Two-thirds 
of the insane know the difference between right and wrong as well 
as I do, but there is the absence of self-control produced by disease 
of the brain. Shall we strangle sick people to death in obedience 
to traditional dogma ? It is time for the medical profession to come 
to the front and voice science in this matter." 

In cases of psycho-sensory insanity delusion is comparatively 
exceptional, while perverted feeling and conduct is never absent, 
though often, as we have seen, non-apparent to the casual observer, 
and almost impossible to discover even by ordinary medical exami- 
nation. Again, because a person acts from a rational motive — as 
revenge, for example — such fact is by no means incompatible with 
the theory of insanity. For the insane often act from rational 
motives, and premeditation and revenge are met with very fre- 
quently in the insane. What evidence, then, should be obtained, 
and what points should be especially studied by the lawyer pre- 
paratory to their use as evidence? ''Clear evidence should be 
obtained on the following points: Of hereditary tendencies, of suf- 
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ficient predisposing causes, such as accident or disease, overwork,, 
loss of fortune, etc; of weakness of the intellectual powers, epilep- 
tic fits, delusions if any, and previous insane acts. Conformation 
of the cranium, state of the general health and habits of the accused,, 
the crime itself with all its attending circumstances,' and probable 
motives therefor, and the behavior and statements of the criminal 
afterwards, when first arrested or on giving himself into custody 
— all should be studied." 

As to the evidence necessary for an acquittal on the ground of 
insanity the Illinois (and what seems the more just) doctrine is as 
follows: That when a person is accused of a crime and pleads 
insanity at the time of commission, evidence of sufficient weight to 
raise in the minds of the jury a reasonable doubt of the defendant's 
sanity at said time, is sufficient for acquittal. • . Wharton's 
Cr. Ev., p. 340; 1 Bish. Cr. Pro., p. 534. 

A time-worn argument of those who protest against the recog- 
nition of that form of insanity we have attempted to describe is 
that, they say, if we once admit the existence of moral insanity^ 
then all criminals would go scot free, because all criminals are 
^'morally" insane. This, we think, does not follow. Nor is any 
such result to be arrived at from the premises stated. It is a lame 
argument which seeks to derive its conclusion by a mere play upon 
words, and we have just stated that there was a distinction between 
the natural criminal and the reasoning monomaniac, as given in the 
words of Ray. 

What then are a few of the instances in which a prejudiced pub- 
lic clamor for the lives of these unfortunate pseudo-cranks^ 

Mann says that Guiteau, like Dr. Beach, was sacrificed to the 
prejudice of an enraged populace, and that he was an undoubted 
victim of this same " reasoning mania," or moral insanity, where 
the affective powers of the mind are so impaired as to overpower 
any resistance made by the intellect. And yet, at the Guiteau trial ^ 
and even to-day, physicians have testified that there is np such thing 
as moral insanity^ and this, in spite of the opinions of men of the 
highest learning, from the time of Pinel and his confreres 
down to that of the celebrated Tuke. 

The merits of the decision in the Guiteau case can be passed upon 
intelligently, only by careful consideration of some of the leading 
points of evidence therein, which we shall present briefly, and, in 
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connection with the foregoing, let the reader deduce his own con- 
clusions. 

Of the family of Guiteau, an aunt and cousin were victims of de- 
mentia, another aunt and cousin insane, also an uncle, and the 
assassin's own father. Guiteau thought himself an instrument '^f 
divine vengeance. Similarly his father believed himself one wiJi 
the Savior. Thus were both the victims of insane delusioL-. 
Indeed Guiteau's family caused his examination by Dr. Rice in 1876 
(five years before the assassination) and he was pronounced insane by 
that physician, especially on religious subjects, in short a victim of 
moral or emotional insanity. Dr. Rice then advised his incarcera- 
tion. 

On the trial some of our greatest physicians, psychologists and 
authorities on medical jurisprudence — men like Spitzka, McLane, 
Hamilton, and Fisher — testified to his undoubted insanity. Still 
other physicians — many of them ^^ lesser lights whose flames were 
swayed by the tempest of popular prejudice" — testified that they 
believed him sane ; many of them expressly stating that they recog- 
nized no such thing as ^^ moral insanity." At the autopsy after 
the execution, the commission of physicians who examined Guiteau's 
brain, states in its report " the existence of unquestionable evidence 
of a decided chronic disease of the minute blood vessels . . . 
accompanied by alteration of the cellular elements." The lesions 
found pervaded all portions of the brain, but the commission, not 
being called upon so to do, expressly refrained from offering any 
opinion as to the effect upon the subject's mind. 

Guiteau was always doing the most absurd things from his boy- 
hood up, but so varied were they that they could not reasonably be 
considered merely as the vagaries of the eccentric or "crank" 
type. For, we reiterate, a mere crank can control himself. 
Though his impulses may dictate absurdities and unusual acts, he 
is not under the absolute dominion of those impulses. 

Prendergast, the slayer of Mayor Harrison, is another of the 
class called "cranks." The murderer Olmstead, who shot down 
his victim in the streets of Chicago, is an undoubted example of the 
pitiable sexual pervert. Whether or no these men will be held 
legally responsible has not been fully determined, but we submit 
that in each case the test should be the same; not only, (i) did the 
defendant fully know the act he was committing to be wrong? but 
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also, (2) had the defendant at the same time reason enough to 
apply such knowledge and the power (existing potentially) to be 
controlled by itP 

'n^^ examples cited show, we think, that the opinion of those 
merely meeting the accused in social intercourse are utterly unre- 
liable as to his or her insanity. We must search every page of the 
family records and the life of the accused, and also obtain the testi- 
mony of those who were most intimate with him. 

We have seen that the right and wrong test is utterly inadequate 
in the many cases where persons, often so inaptly termed « cranks," 
possess that most horrible form of mania known as *^ impulsive 
insanity.'' They suffer from no perceptible impairment of the 
intellect. They are seemingly in possession of all their faculties. 
They realize their own physical and mental status, yet are impelled 
by resistless forces — impulses stionger than reason itself — to com- 
mit acts of homicide, or in still other cases suicide. In a word 
they know the difference between right and wrongs but are swayed 
by impulses which they are powerless to resist. And yet thus far 
our courts have generally failed even to recognize the existence of 
this form of insanity. They say that to admit it would be to con- 
sent to a travesty upon justice. 

We make no appeal for the real cranks. We plead only for 
his pseudo brother. It is the plea of progressive humanity, for 
justice, not clemency. And in order that none guilty escape by 
plea of insanity, let it be engrossed upon our statute books that in 
every such case, the plea being sustained, the defendant shall be 
placed in an asylum. That rule, carried out in every case, is the 
best if not the only method which would of a certainty eradicate 
the farcical defense of <* insanity" at present so often witnessed in 
our most dignified courts. There are those who decry such a law 
on the ground that, once in an asylum, the quondam defendant would 
be almost immediately discharged, "cured." We admit no such 
rottenness in the administration of these institutions as an affirmance 
of this view would necessitate. Even their position be well taken, 
however, it does not militate against the desirability of such a law. 
For no one can argue against the soundness of a law that through 
the corruption of some particular department it might not be con- 
scientiously administered. 

Execute the laws, that every honest man be protected, and none 
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guilty escape ; but abolish the test which saves one class, but sacri- 
fices another equally innocent ; and let the angel of Justice pause in 
her avenging flight and on the door of the « impulsive maniac," 
the wretched sexual pervert, the pseudo « cranks," place the white 
chalked cross. 

Charles Forrest McLean. 
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COMMENT. 



T^HE doctrine of absolute liability, according to the rule 
^ established by Fletcher v. Rylands^ L. R. 3 H. L. 330, seems 
to be the law in the state of Maryland; Baltimore Breweries Co. 
V. Ranstead^ 28 Atl. Rep. 273. Water used by the defendants in 
their brewery was conveyed through their own pipes to a trough 
built by the city authorities, and from this trough, the water over- 
flowed upon the plaintiff's land. The defendants contended that 
they ought not to be held liable unless the water discharged was 
unreasonable and excessive. But the court held that the question 
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was whether the water came upon the defendant's land, not 
whether the amount was unreasonable or excessive. The case 
seems like a mild one for the application of the doctrine of abso- 
lute liability as established by Fletcher v. Ry lands. This doctrine 
rests upon the theory that one keeps a dangerous article or sub- 
stance at his peril and is presumed to assume responsibility in case 
it should escape and do damage, though it escape without the 
owner's negligence or want of care. 

The doctrine of Fletcher v. Rylands has not been generally 
accepted by the courts in this country and the weight of authority 
may be said to be against it. Brown v, Collins^ 53 N. H. 442; 
Marshall v. Melwood^ 38 N. J- L» 339* 



TN the Guiteau trial it was urged by the prosecution, as a fact 
going to prove the sanity of the defendant, that he had been 
admitted to the practice of the law in th^ state of Illinois, after hav- 
ing successfully passed the trying ordeal (?) of a bar examination. 
Guiteau's attorney investigated the nature of the bar examination 
which the accused had been compelled to take, and found that he 
had been asked five questions, three of which he had answered, 
and of the answers given one was correct. He .had, however, been 
granted a license. 

The Supreme Court of Illinois, in considering what action should 
be taken on the recent memorial of the Chicago bar, should bear in 
mind that it is of greater importance to have uniform and severe 
examinations throughout the state, than it is to require three years' 
study as a condition precedent to taking the examination. 

The difference between minds makes it possible for one person 
to acquire in two years' study a knowledge of law that another 
would not secure in four. To bring about the reform so badly 
needed, a longer period of study is not so necessary as the establish- 
ment of a state examining board that will give uniform and severe 
examinations and carefully and discriminately grade the papers. 



A TTORNEYS are popularly supposed to have unusual facili- 
*^ ties for collecting fees after a successful action at law^ True, 
the attorney is placed in a very good position to secure payment 
for services rendered in respect to a judgment at law. But the 
attorney's lien is not the universal instrument many consider it to 
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be. A recent case in the U. S. Circuit Court, District of Ver- 
mont, brins^s out two limitations. Foster v. Danforth^ 59 Fed* 
R. 750. The parties asked to have an execution set aside on the 
g^round that the judgment, recovered by Danforth against Foster, 
had been satisfied between the parties. Chas. Mason was attorney 
of record in the original suit and had called in several attorneys to 
assist him. Mason claimed a lien on the judgment for $2,500, the 
value of his services in the case, also for $500, the balance due him 
from Danforth for previous legal services. The consulting attor- 
neys also claimed liens for services in the case. The court decided 
that consulting attorneys acquired no lien on the judgment, and the 
attorney of record had a lien only for the value of services in 
respect of the judgment in question. He could not claim a lien 
for balance due for previous services. The attorney's lien is 
special, not general. 



*• T^HE Retail Lumber Dealers' Association of Indiana," by 
^ its by-laws gave an active member a claim against a 
wholesaler for selling to a person not a regular dealer in such 
member's community, provided for a hearing of the claim by a 
committee, and required members to refuse to patronize a whole- 
saler who ignored the committee's decision. 

Plaintiff, who was not a « regular " dealer, underbid defendant 
on a contract, but wholesalers refused to sell to him, and he was 
obliged to abandon the contract because defendant had previously 
enforced a claim against a wholesaler who had sold to the plaintiffr 
and expressed an intention of continuing to enforce such claim. 

Held, that defendant was liable for the amount lost by the 
plaintiff on the contract, and would be perpetually enjoined from 
making a claim under the by-laws of the association against any 
person who sold to the plaintiff, yacksan v. Stanfield^ 36 N. E. 
Rep. 345, Ind. Supreme Court. 



INTERESTING and important doctrines of law are often ex- 
pounded in cases growing out of facts themselves trifling and 
sometimes approaching the ridiculous. Such is the case of State 
V. Daniel^ 19 S. E. Rep. 100. Daniel was indicted for obtaining 
goods under false pretense and found guilty in the lower court* 
The indictment charged that the defendant "unlawfully, know- 
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ingly, designedly, aifd feloniously did, unto one Mark Barker, 
falsely pretend that certain medicine, to wit, one ounce thereof, in 
possession of the said Mark Barker, was too strong to be applied to 
a sore on the face of the said Barker, whereas, in truth, etc. ♦ ♦ 
* and by means of which false pretense, etc., he did then and 
there unlawfully obtain the said ounce of medicine, etc." 

The Supreme Court very properly and justly reversed the ver- 
dict of the lower court, holding that the representation was but 
a matter of opinion, and that in order to convict the defendant he 
must be found guilty of some misstatement of fact in distinction 
from a mere statement of opinion, and that the statement made by 
the defendant as to the effect of the medicine could be nothing 
more than a statement of opinion. 



fj AS a church an insurable interest in the life of one of its mem- 
* ^ bers? It seems not, if the decision in Trinity Church v. 
Travellers* Insurance Co.^ i8 S. E. Rep. 175 (North Car.) is 
to be accepted as the law. One Sheppe insured his life for the 
benefit of the Trinity church in the Travellers' Insurance Company 
and the church paid the premiums; but when Sheppe died and the 
church tried to collect on the policy, the insurance company set up 
the defense that the church did not have an insurable interest in the 
life of the deceased. The court in deciding that the defense was 
a valid one, says that in the absence of ties of relationship or blood, 
one who seeks to take the benefit of an insurance on the life of 
another must have a contract with that person by which he would 
profit from his continued existence. The fact that the deceased 
would have probably continued to pay his dues regularly and con- 
tribute his mite towards the support of the church was not suflicient 
in the mind of the court to prevent the policy from being fairly 
considered a «* wagering contract." 



T^HE court of appeals of New York, in People v, Ewer^ 36 
* N. E. Rep 4, affirm the constitutionality of a statute of that 
State forbidding under a penalty the employment of children in 
theatrical exhibitions. 

The police power of the State says the court extends to the reg- 
ulating of the use of private property or the restraining of personal 
action when such regulation or restraint tend to the " comfort pros- 
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perity or protection of the community." « The inalienable right 
of a child or adult to pursue a trade is indisputable, but it must be 
not only one which is lawful, but which, as to tie child of imma- 
ture years, the State as parens fatrice recognizes as proper and 
safe." The test in determining the constitutionality of such laws 
is whether they tend directly or remotely to protect health and 
morals. 



A N interesting decision on the liability of telegraph companies 
^^ for negligence in transmission of messages is found in the 
case of Western Union Tel, Co. v. McLeod^ 24 S. W. Rep. 
(Tex.) 815. 

A message was delivered to appellant at Lamposas, Tex., to be 
transmitted to appellee at Waxahachie, Tex. The printed contract 
on the blank on which the message was written contained this 
clause: «This company is hereby made the agent of the sender 
without liability, to forward any message over the line of any other 
company when necessary to reach its destination." 

At Dallas, the end of appellant's line, although there was a tele- 
graph company operating a line between there and Waxahachie, 
who could have forwarded the message immediately, t he appellants 
held it until the next morning and delivered it to the Erie Tele- 
graph and Telephone Co., who operated a telephone line only 
between Dallas and Waxahachie, over whose lines it was sent; 
serious delay resulted from this action, defeating the object of the 
message. The appellants set up that, by the terms of the contract, 
they were acting as the agents of the sender in forwarding via the 
telephone line, and consequently were not liable. But the court very 
properly held that "in delivering to the telephone company appel- 
lant was not acting as agent for the appellee but selecting an agent 
for itself, for whose negligence it is responsible;" that they were 
his agents to forward the message via a telegraph line, and that 
they " did not discharge their obligation by delivering to a stage or 
express line or a telephone line, or any other but a telegraph line." 

It would be extremely unfortunate if a different rule were sanc- 
tioned. Surely, when one finds the urgency of his business to 
require the use of the telegraph, it would be contrary to his mani- 
fest intention to assume that he authorized the forwarding by 
steamboat or any other means of transmission the company might 
choose beyond its own line. 
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THE POWER OF CORPORATIONS TO PREFER 
CREDITORS. 

In a recent number of the American Law Review, Judge Sey- 
mour D. Thompson has an article on the power of corporations to 
prefer creditors. In this article the learned author makes a violent 
attack on the doctrine that an insolvent corporation can prefer its 
creditors. It is my purpose to examine the criticisims of Mr. 
Thompson, and to see how far they are well founded. Mr. Thomp- 
son says: ''The reasons advanced by the judges in support of the 
doctrine that a corporation may prefer its creditors will not bear 
any analysis. The first reason usually assigned is that a corporation 
possesses the power, implied, under the principles of the common 
law, from the very nature of its existence, to make and take con- 
tracts, and consequently to acquire and alienate property; and forget- 
ting or ignoring the principle that grants of powers are to be construed 
strictly in favor of the public right, the courts fall into the loose 
and convenient habit of saying that the jus disponetidt being an 
incident of all ownership of property,, a corporation possesses it, 
and in the absence of legislative restri' tionp, to the same extent 
as an individual; and therefore that a corporation may deal 
with its property just as an individual may deal with his, 
and may use it in preferring his creditors whenever an 
individual may so use hie. This assumption is grossly untrue 
in fact, and is constantly denied by the very judges who make 
it. No corporation has the same power of dealing with its prop- 
erty that an individual has. Corporations are created for public 
objects or in consideration of public benefits. They are created by 
the state; their very existence is a privilege. It is open to the state 
to allow them to be created, or to deny the privilege entirely; and 
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consequently the state may in all cases prescribe the terms of the 
grant. And the state clothes them ivith the faculty of acquiring 
and owning property for stated purposes^ and they cannot deal 
with it outside of the limits thus prescribed. To the extent that 
a corporation is clothed by its charter or governing statute with 
the performance of public duties, its property is impressed with the 
•qualities of a public trust, and its managers cannot deal with it 
for any purpose outside of the scope of that trust." 

This is very interesting; but how far does this statement of Mr. 
Thompson's represent the law? Let us examine his statements one 
by one. He says that the assumption that a corporation has the 
jus disponendi of its property as an incident to its ownership is 
grossly untrue. What is the ancient law on this point? "All 
civil corporations, unless expressly restrained by the act which es- 
tablishes them, or by some subsequent act, have, and always have 
had an unlimited control over their respective properties, and may 
alienate * * * as fully as any individual may do with respect 
to his own property.^'* Mr. Thompson says that in applying this 
doctrine the courts ignore " the principle that grants ol power are 
to be construed strictly in favor of the public right." This rule of 
construction is laid down in all cases where corporations are granted 
powers in derogation of common right.' But to apply it to all cases 
is to ignore the reason J or its existence in the class of cases where 
it is justly applied. A railroad corporation is given powers for the 
public benefit; but a manufacturing corporation is not; and no more 
owes such duties to the public than does an individual. Trading cor-, 
porations are not created for the benefit of the state but for the ben- 
efit of the members; so that the *' public trust ^' which rests on the 
^'public duties" of corporations has no existence in the case of 
such corporations. 

As Chief Justice Bigelow says in Brown v. Winnissimmet Co.,* 
" We know of no rule or principle by which an act creating a cor- 
poration for certain specific objects, or to carry on a trade or busi- 

>Kyd, Corporations, I. 108. Approved in Dana v. Bank of U. S., 6 W. 
& S. 223; and followed by Sharswood. J., in At^deaco Oil Co. v. North Am. 
Oi/Co.,66Pa. St. 375. 

« Stourbridge Canal Co. i\ Whedey, 2 Bam. & Ad. 792; Charles River 
V. Warren Bridge, 11 Peters, 420. 

» 11 Allen, 326,336. 
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ness^ is to be strictly coDstnied as prohibitory of all other dealings or 
transactions not coming within the exact scope of those desig- 
nated." 

Mr. Thomppon goes on to say that '* when the line of insolvency 
is reached or approached, so that the directors can no longer deal 
with the assets in the ordinary course of business^ bnt must deal 
with them in contemplation of insolvency and suspension, then the 
assets become, in the hands of the directors, a trust fund for the 
creditors of the company,, and the directors become the trustees of 
that fund." 

A most complete and satisfactory answer to this statement is 
found in two recent cases, in both of which the opinions are worth 
quoting. The first case is Hot^pes v. Car Co., a recent Minnesota 
case, in which the court says: 

'*The 'trust fund doctrine, commonly called the 'American 
doctrine,' has given rise to much confusion of ideas as to its real 
meaning, and much conflict of decision in its application. To 
such an extent has this been the case that many have questioned 
the accuracy of the phrase, as well as doubted the necessity or expe- 
diency of inventing any such doctrine. While a convenient phrase 
to express a certain general idea, it is not sufficiently precise or ac- 
curate to constitute a safe foundation upon which to build a system 
of legal rules. The doctrine was invented by Justice Story in Wood 
V. Duwmer,^ which called for no such invention, the fact in that 
case being that a bank divided up two-thirds of its capital among 
its stockholders without providing funds sufficient to pay its out- 
standing creditors. Upon old and familiar principles this was a 
fraud upon creditors. Evidently all that the eminent jurist meant 
by the doctrine was that corporate property must be first appropri- 
ated to the payment of the debts of the company before there can 
be any distribution of it among stockholders — a proposition that 
is sound upon the plainest principles of common honesty. In Fogg 
V. BlaiVy^ it is said that this is all the doctrine means. The ex- 
pression used in Wood v. Dummer, has, however, been taken up as a 
new discovery, which furnished a solution of every question on the 
subject. The phrase that 'The capital of a corporntion consti- 

1 8 Mason, 808. 
»183U. S. 541. 
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tates a trust fund for the benefiit of creditors/ is misleading. 
Corporate property is not held in trust, in any proper sense of the 
term. A trust implies two estates or interests, — one equitable and 
one legal ; one person, or trustee, holding the legal title, while 
another, as the cestui que (rust, has the beneficial interest. Abso- 
lute control and power of disposition are inconsistent with the idea 
of a trust. The capital of a corporation is its property. It has the 
whole beneficial interest in it, as well as the legal title. It may 
use the income and profits of it, and sell and dispose of it, the 
same as a natural person. It is a trustee for its creditors in the 
same sense and to the same extent as a natural person, but no 
further."* 

The second case is HoUins v. Brierfield Coal Co.* The following 
portions of Mr. Justice Brewer's opinion are exactly in point: 

'^ While it is true language has been frequently used to the effect 
that the assets of a corporatiou arc a trust fund held by a corpora- 
tion for the benefit of creditors, this has not been to convey the 
idea that there is a direct and express trust attached to the prop- 
erty. As said in 2 Pomeroy's Equity Jurisprudence, § 1046, they 
*are not in any true and complete sense trusts, and can only be 
called so by way of analogy or metaphor.' 

'^To the same effect are the decisions of this court. The case 
of Graham v. Railroad Company^ 102 U. S. 148, was an action by 
a subsequent creditor to subject certain property, alleged to have 
been wrongfully conveyed by the corporation debtor, to the satis- 
faction of his judgment. And the very proposition here presented 
was then considered, and in respect to it, the court, by Mr. Justice 
Bradley, said (p. ICO): 'It is contended, however, by the appel- 
lant, that a corporation does not stand on the same footing as an 
individual debtor; that whilst the latter has supreme dominion 
over his own property, a corporation is a mere trustee, holding its 
own property for the benefit of its stockholders and creditors; * 

'We do not concur in this view. It is at war with the notions 
which we derive from the English law with regard to the nature of 
corporate bodies. A corporation is a distinct entity. Its affairs 

> Mitchell, J., in Hospes v. Car Co., 50 N. W. 1117 (Minn.) 
« 150 U. S. 371. 
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are necessarily managed by officers and agents^ it is, tme; but, in 
law it is as distinct a being as an individual is, and is entitled to 
hold property (if not contrary to its charter) as absolutely as an 
individual can hold it. Its estate is the same, its interest is the 
same, its possession is the same. Its stockholders may call the 
officers to account, and may prevent any malversation of funds, or 
fraudulent disposal of property on their part. But that is done in 
the exercise of their corporate rights, not adverse to the corporate 
interests, but coincident with them. 

^ When a corporation becomes insolvent, it is so far civilly dead 
that its property may be administered as a trust fund for the benefit 
of its stockholders and creditors. A court of equity, at the instance 
of proper parties, will then m^ke these funds trust funds, which, 
in other circumstances, are as much the absolute property of the 
corporation as any man's property is his.' 

** With reference to the suggestion in this last paragraph, it may 
be observed that the court does not attempt to determine who are 
proper parties to maintain a suit for the administration of the assets 
of an insolvent corporation. All that it decides is, that when a 
oourt of equity does take into its possession the assets of an insol- 
vent corporation, it will administer them on the theory that they in 
equity belong to the creditors and stockholders rather than to the 
corporation itself. In other words, and that is the idea which 
underlies all these expressions in reference to 'trust^ in connec- 
tion with the property of a corporation, the corporation is an entity, 
distinct from its stockholders as from its creditors. * * * * 
Whatever of trust there is arises from the peculiar and diverse 
equitable rights of the stockholders as against the corporation in its 
property and their conditional liability to its creditors. It is 
rather a trust in the administration of assets after possession by 
u court of equity than a trust attaching to the property, as such for 
the direct benefit of either creditor or stockholder. * * * * 

*'The case of Fogg v. Blair, 133 U. S. 534, 541, presented a 
similar question, and this court, by Mr. Justice Field, observed: 
'We do not question the general doctrine invoked by the appel- 
lant, that the property of a railroad company is a trust fund for 
the payment of its debts, but do not perceive any place for its ap- 
plication here. THat doctrine only means that the property must 
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first be appropriated to the payment of the debts of the company 
before any portion of it can be distributed to the stockholders. * 

** These cases negatiye the idea of any direct trast or lien attach- 
ing to the property of a corporation in fayor of its creditors, and 
at the same time are entirely consistent with those cases in which 
the assets of a corporation are spoken of as a trnst fnnd, using the 
term in the sense that we have said it was used. The same idea 
of equitable lien exists to some extent in the case of partnership 
property. Whenever a partnership becoming insolyent, a court of 
Q({mij takes possession of its property f it recognizes the fact that 
in equity the partnership creditors have a right to payment out of 
these funds in preference to individual creditors, as well as supe- 
rior to any claims of the partners themselves. And the partner- 
ship property is, therefore, sometimes said, not inaptly, to be held 
in trust for the partnership creditors, or, that they have an equi- 
table lien on such property. Yet all that is meant by such expres- 
sions is the existence of an equitable right which will be enforced 
whenever a court of equity, at the instance of a proper party and 
in a proper proceeding, has taken possession of the assets. It is 
never understood that there is a specific lien, or a direct trust. 

*' A party may deal with a corporation in respect to its property 
in the sftme manner as with an individual owner, and with no 
greater danger of being held to have received into his possession 
property burdened with a trnst or lien. The ofiicers of a corpo- 
ration act in a fiduciary capacity in resp&ct to its property in their 
hands, and may be called to an account for fraud or sometimes even 
mere mismanagement in respect thereto; but as between itself and 
its creditors the corporation is simply a debtor, and does not hold 
its property in trust, or subject to a lien in their favor, in any 
other sense than does an individual debtor. * ♦ ♦ Neither the 
insolvency of the corporation, nor the execution of an illegal trust 
deed, nor the failure to collect in full all stock subscriptions, nor, 
all together, gave to those simple contract creditors any lien upon 
the property of the corporation, nor charged any direct trust 
thereon.*' 

These two cases of SolKns v. Brierfield Coal Co. and Hospes tv 
Car Co., state the "trust-fund" doctrine in so clear a form that 
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there seems to be no longer any reason why any person shonld be 
led astray by the term ^^ trust-fund," as used in Wood v. Dummer. 
Inasmuch as the court in HoUins v. Brierfield Coal Co. com- 
pares the rights of an insolvent corporation with regard to its assets 
to those of the creditor of an insolvent partnership, it is worth 
while to note that the authority of an insolvent surviving partner of 
an insolvent firm to prefer firm creditors *' cannot, upon principle, 
be less than that which an individual debtor has in the case of his 
own creditors/'* When we come to the right of a corporation to 
prefer its directors, a more difficult question arises. In Beach v. 
Miller, ^ the court says : ^' So long as a corporation remains solvent, 
its directors are agents or trustees for the shareholders. They owe 
no duties or obligations to others. But the moment a corporation 
becomes insolvent its directors occupy a different relation. The 
assets of the corporation must then be regarded as a trust fund for 
the payment of all its creditors, and the directors occupy the posi- 
tion of trustees, and, a fiduciary relation then existing, they may, 
with propriety, be prohibited from purchasing the trust property." 
On the other hand, in Be Wincham Shipbuilding Co., L. R 9 Gh. 
Div. 322, Sir George Jessel, M. R, one of the ablest judges of 
recent times, says: '' It has always been held that the directors are 
trustees for the shareholders, that is, for the company. They are 
the managing partners of the company, and if they abuse their 
powers, which they hold in trust for the company, to the damage of 
the company, for their own benefit, they are liable to make good 
the breach of trust to their ce»tuis que iruelent like any other 
trustees. But directors are not trustees for the creditors of the 
company. The creditors have certain rights against a company 
and its members, but they have no greater rights against the 
directors than against any other members of the company." Which 
of these opposing views is correct ? In considering this question, 
we must of course assume that a corporation has, in general, a right 
to prefer its creditors. If no such right exists, the question of the 
validity of the preference to a director is of no consequence. 
Assuming, then, that a preference by an insolvent corporation is, in 
general, valid, why is it invalid if given to a director? One 



1 Emerson v. Lester, 118 U. S. 8. 
» 180 111. 162, 170. 
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anewer readily snggests itself^ namely^ that in securing their own 
debts in preference to those of other creditors^ the directors are 
really preferring themselves. Says Mr. Thompson: '* A partner- 
ship cannot prefer its partners in preference to its creditors; but 
under this miserable doctrine, if it becomes incorporated, it can do 
so.'' In reply to this objection, it may be said, first, that the 
reason that a partnership cannot prefer its partners, is simply 
that a partnership cannot owe one of its partners. Where there 
is no debt there can be no debtor to make the preference and 
no ci^ditor to be preferred. Second, each partner is under a 
personal obligation to pay all debts of the firm; while directors, 
as such, are under no common law liability to pay any of the 
debts of the corporation; finally, if we discard the idea of a 
fictitious person, and look upon the corporation as composed of 
the individual members, even then the directors are only the man- 
aging partners of the concern and if a preference by a corporation 
to its directors is to be overthrown on the ground that the debtors 
are preferring themselves, a preference to one of the stockholders 
must be held equally bad With this conclusion Mr. Thompson 
is in hearty accord; but this position is not well sustained, for the 
same learned court which in Beach t*. Miller ^^ held a preference to 
directors said, in Reichwald v. Commercial Hotel Co.,* upholds 
the validity of a preference to a stockholder. Since this objection 
to the right of a corporation to prefer its directors seems unsound^ 
what other objection remains? Simply that laid down by the 
Illinois court in Beach v. Miller, that when the cprporation be- 
comes insolvent the assets of the corporation mi^st then be regarded 
as a trust fund for the payment of all its creditors, and the direct- 
ors occupy the position of trustees. Is it true, then, that a fiduci- 
ary relation exists between the directors of an insolvent company 
and its creditors? If so, from what facts does that relation arise? 
A fiduciary relation between A and B may come about in one of two 
ways. A may occupy a certain personal relation of trust and confi- 
dence towards B; or A may occupy a certain position in regard to 
property in which B has certain rights. Now as between directors 
and creditors of a corporation no personal relation of trust and 

1180IU. 1«3. 
* 106 m. 439. 
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confidence exists/ The fidadorj relation^ then, which prevents 
a director of a corporation from obtaining security for his claim 
against the corporation in preference to another creditor, B, 
mnst arise from the fact that A occnpies a certain position 
toward property in which B has an interest This is the reason- 
ing of the court in BeacJh v. Miller. The directors are called 
trustees for the creditors when the corporation becomes insol- 
vent, because it is said, the insolvency of the corporation makes 
the corporate property a trust fund, and therefore makes the 
directors trustees of that fund. Now the cases of Holhns v. 
Brier field Coal Co.., and Hoepee v. Car Co.^ show that the trust 
is '^rather a trust in the adminieiration of the assets offer possession 
by a court of equity than a trust attaching to the property, 
as such, for the direct benefit of either creditor or stockhold- 
er.'^ *Now a trust in the administration of assets is strictly no 
trust at al], but simply a rule governing the court in the distribu- 
tion of those assets. And as is well settled in the law of partnership, 
where there is a similar 'Hrust in the administration of assets,'^ 
there is no trust that can be conferred until the property has passed 
in custodiam legis.* 

To sum up, then, the following conclusions seem to the writer to 
follow from the latest and best authorities: 

First, at common law a corporation may deal with its property 
like an individual, unless some public interest is affected. 

Second, a preference by an insolvent corporation is therefore 
valid whenever a preference by an individual debtor would be. 

Third, the insolvency of a corporation does not convert its prop- 
erty into a trust fund, so as to give its creditors any interest in 
such property, any more than the insolvency of an individual makes 
his property a trust fund, or gives his creditors any interest therein. 

Fourth, directors of an insolvent corporation do not occupy any 
personal relation of trust and confidence toward creditors. 

Fifth, it follows from the third proposition that directors of an 
insolvent corporation do not occupy any fiduciary position toward 
creditors by reason -of any interest possessed by the creditors in the 
corporate property. 

> Van Wed v. Winston, 115 U. S. 228. 
* Case V Beauregard, 99 U. S. 119, 125. 
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Sixth, neither the directors nor the stockholders are the corpora- 
tion from a legal standpoint, whether the corporation be solvent or 
insolvent; and, therefore, a preference to a director or stockholder 
is not a preference given by a debtor to himself. 

Seventh, it necessarily follows from the foregoing propositions 
that a preference by an insolvent corporation given to a director or 
a stockholder is therefore valid as against other creditors. 

If it be said that this conclusion will lead inevitably to nnfair 
dealing by directors, the answer is simple. An attempt by an 
insolvent debtor to prefer his creditors has been generally recog- 
nized by various bankruptcy and insolvency acts in this country 
and in England, to be a fraud on the nnpreferred creditors. This 
^'frand,'^ however, is as Mr. Bigelow puts it in his work on Fraud, 
^^a case of fraud for which the law has not yet thought it best to 
provide a remedy.'^ ^ Starting, then, with a premise, legally sound 
but morally bad, that an insolvent debtor may pre'er his creditors, 
the nature of corporations, and the stern canons of logic drive us- 
inevitably to one conclusion, that an insolvent corporation may 
prefer its directors — a conclusion which, like our major premise is 
equally sound legally, and equally vicious morally. Now, it is an 
open question, of course, whether it is better that an objectionable 
rule of law should be modified by legislation, or whether it should 
be changed by the courts; but if the courts are to overthrow a 
necessary conclusion of law because it is morally unsatisfactory, it 
would redound more to their credit were they to attack the vicious 
premise on which that conclusion rests, instead of attempting to 
reach a righteous conclusion from an unrighteous premise in naive 
disregard of the laws of the Aristotelian syllogism. 

Edward Avery Harrimak. 

» IL p. 13, n. 1. 
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NICHOLS V. EATON. 

The case of Nichols v. Baton, 91 F. S. 716, has been severely 
criticised by many members of the legal profession; probably its 
most censorious critic being Professor John C. Gray, of Harvard 
University, in his* essay, "Restraints on Alienation;" but it has 
also been highly approved of and followed by many of our State 
courts, as well as the Supreme Court of the United States. 

It is hardly correct to speak of the criticisms being directed 
against the case, as the decision is founded upon well established 
rules of law, but the dicta in which the doctrine of spendthrift 
trusts is ably set forth by Mr. Justice Miller have called forth 
many arguments both for and against such trusts. 

Mrs. Eaton devised her estate to trustees upon a trust, the 
rents, profits and income of such property to be divided equally 
among her four children during their lives, on the death of each 
child his share to go over, subject however to the conditions that 
if her sons should alienate or dispose of the income to which 
they were entitled under the will, or if by reason of bankruptcy or 
insolvency, or any means whatsoever, it could no longer be person- 
ally enjoyed by them respectively, but would become vested in or 
payable to some other person, then the trust, concerning so 
much thereof as would so vest should immediately cease and 
determine, and during the remainder of the life of such son, 
the income to which he had been entitled should be paid to his 
wife, and children if any, and if none, the income should be 
added to the principal fund. 

The will also contained a provision which gave the trustees 
power, if they deemed it expedient, but without it being in any 
manner obligatory upon them to transfer absolutely to any of the 
'Children, one-half of the share of the trust fund from whence 
his income should arise. 

The will further provided as follows: "In case after the ces- 
sation of said income, as to my said sons respectively, otherwise 
than by death, as hereinbefore provided for, it shall be lawful 
for my said trustees, in their discretion, but without its being 
obligatory upon them, to pay to or apply for the use of my said 
sons respectively, or for the use of such of my said sons, and 
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his wife and family, bo much and such part of the income to 
which my said sons respectively wonld have been entitled under 
the preceding trusts, in case the forfeiture hereinbefore provided 
for had not happened/' 

After his mother's death Amasa Eaton, who was unmarried, 
became insolvent and made a general assignment of all his prop- 
erty for the benefit of creditors to Charles Nichols the appellant, 
his assignee in bankruptcy. A bill was filed by Nichols, who 
sought to reach the income given to Eaton under the will. He 
claimed that under the. discretionary power given the trustees, 
the son had a right to receive to his own use the share of the 
income to which he was entitled before bankruptcy, and that a 
debtor may not use and enjoy wealth to the exclusion of the 
rights of creditors, and a provision in a will by which it is 
attempted to secure such rights to the beneficiary is void. 

The decree of the Circuit Court for the District of Bhode 
Island, from which Nichols had appealed, was affirmed on the 
ground that there was no vested, enforceable right left in the 
appellee after his bankruptcy, and therefore none which his 
assignee could enforce at the date of filing his bill, for a limi- 
tation in a will that the right of the cestui que trust to the 
income of a trust fund shall cease on alienation or insolvency, 
and such income be paid to a third- person is valid. 

Many cases could be cited to this point for the validity of a 
limitation over of a life interest is not questioned either in 
England or America. In re Machu, L. B. 21 Ch. Div. 838;. 
Dugdale v. Dugdale, L. R. 38 Ch. Div. 176; Brandon v. Robinson, 
18 Ves. 429; Tillinghast v. Bradford, 5 R. I. 205; Camp v. 
Cleary, 76 Va. 140. 

In the first case a freehold estate was devised '^unto and to 
the use oV a daughter, her heirs and assigns, subject to the 
provision that in case she should at any time be declared a 
bankrupt, the devise should be void and the premises should go, 
remain and be unto and to the use of her children. The court 
held that the daughter took a fee simple estate, and as a con- 
dition pure and simple is repugnant to such an estate, the pro- 
vision in the will was void. 

Chitty, J., said however that had the provision been '*I give 
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to my daughter the property for her life — and if she become 
bankrupt over to somebody else, and if she does not become 
bankrupt then to her in fee " it would be subject to a different 
construction. The conditional limitation would have been good. 

In Dugdale v. Dugdale the court said: ^' A limitation, by use 
or in a will to A. until he attempt to alien and then to B. and 
his heirs is valid/' 

In Brandon v. Robinson, Lord Eldon said: "There is no 
doubt that property may be given to a man until he shall become 
bankrupt/' 

Camp V. Cleary, land was conveyed to S. on condition that 
if he ever sell, lease or in any way alien it, the deed should be 
void and the property should vest in E. The court held that 
alienation by B. determined his estate and the property vested 
in E, 

There are other cases which hold that a condition or a limi- 
tation providing for the termination of a life interest on aliena- 
tion or bankruptcy is sufficient without a limitation over: Theo- 
bald on Wills (2d Ed.), 462; Joel v. Mils, 3 K. & J. 458; Boch- 
ford V. Hackman, 9 Hare, 475. 

Domett V. Bedford. 6 T. R. 684. In this case B gave to his 
son an annuity of £30, with a direction that if it be alienated 
it should immediately cease and determine. Held, on the son's 
bankruptcy the annuity ceased and determined, and assignees 
could not take under his assignment. 

After stating the decision of the court in Nichols v, Eaton, 
Miller, J. presented an argument in support of spendthrift 
trusts, in which he said: " We do not see as implied in the 
remarks of Lord Eldon, that the power of alienation is a neces- 
sary incident to a life estate in real property, and the interest 
and dividends of personal property, may not be enjoyed by an 
individual without liability for his debts being attached as a 
necessary incident to such enjoyment." 

The statement so often quoted and relied on by the oppo- 
nents of these trust-s was made by Lord Eldon in Brandon v. 
Robinson, in which case the interest and produce of property 
was to be applied by trustees to the use of the testator's son. 
It was to be paid by them into his own hands or on his order 
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and receipt, and with the intent that it should not be grant- 
able, transferable or otherwise assignable by way of anticipation. 
The court decided that the son's interest in the dividends was 
assignable under a Commission of Bankruptcy; Lord Eldon say- 
ing: ^^ There is no doubt property may be given to a man 
until he becomes bankrupt. It is equally clear, generally speak- 
ing, that if property is given to man for his life, the donor 
cannot take away the incidents of a life estate/' 

This case has been followed, and spendthrift trusts have been 
strenuously opposed by all courts in England, and by many of 
our state courts. It is claimed by these courts that alienability 
and liability for the donee's debts are two necessary incidents of 
a life estate, and that as to the former, a provision not to 
alien is repugnant to the estate granted, and opposed to the 
fundamental principles of the common law. 

This is true of a fee simple estate but the claim that it is 
equally true of an equitable life estate, or of the interest of the 
beneficiary under a spendthrift trust, can hardly be conceded. 
A trust of this kind is an active one, the trustees having 
responsible duties to perform, such as managing the property, 
collecting the rents, paying them over, etc., and the interest 
of the beneficiary is not a^tangible interest that he has under 
his absolute control. His rights often depend on the discretion 
of the trustees who often have been given the power to pay to 
him the income of the trust fund or not, as they think best on 
the happening of some event, such as his insolvency or attempt 
to alien, and it is also often left to their discretion to pay in 
such amounts or at such times as they deem expedient. 

Leigh v, Harrison, 69 Miss. 923; Potter v. Couch, 141 TJ. S. 
296; Oodden v. Crowhurst, 10 Sim. 642; Twopenny v. Peyton, 
10 Sim. 487. In the last case property was devised to trustees 
who had an arbitrary power to apply the interest in such sums 
as they thought best for the support and maintenance of A. 
Held, none of the income passed to A's assignee in bankruptcy. 

In Pope V, Elliott, 8 B. Mon. 56. The testatory devised an 
estate in trust to executors directing that they dispose of 125 a 
month for the support of hfs son. An attempt was made, by a 
bill in equity, to submit this income to the payment of the son's 
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debts, but the court decided that the direction in the will gave 
the trustees a discretion to pay either the mony to the son or 
apply it in buying necessaries and giving them to him^ and as 
the trustees were capable of exercising this discretion, a court 
of equity would not interfere and act for them. 

Some courts however have entirely disregarded a proyision in 
a will which vests a discretion in the trustee as to the applica- 
tion of the income, on the ground that the power to alien, and 
liability for the donee's debts are necessary incidents of a life 
estate. Bailie v. McWhorter, 56 Oa. 183; Green v. Spicer, I. B. 
& My. 395, 

Mr. Perry says: ^'A trust may be so created that no inter- 
est vests in the cesUn que trust; consequently, such interest cannot 
be alienated, as where property is given to trustees to be applied 
in their discretion to the use of a third person, no interest goes 
to the third person until the trustees have exercised this dis- 
cretion," 1 Perry on Trusts, sec. 386a. See, also, Lewin on 
Trusts (9th Ed.), 690; Hill on Trusts, 486. 

Miller, J., said, in Nichols v. Eaton, ^^to compel the trustee 
to pay any of this income to a son after bankruptcy or to his 
assignee, is to make a will for the testatrix which she never 
made; and to do it by a decree of the court is to substitute the 
decree of the chancellor for the discretion of the trustees in 
whom alone she reposed it.'' 

Whether any court would sanction a spendthrift trust which 
is a passive trust, has not yet been decided. 

In the case of Broadway Bank v. Adams, 133 Mass. 170, 
property was given to executors upon a trust to pay the income 
thereof semi-annually to A for life free from the interference of 
his creditors, such income not to be anticipated by assignment. 
A bill by creditors of A to subject this income to the payment 
of his debts was dismissed, the court holding that A's interest 
could not be reached by them either at law or equity until paid 
to him. He had no right to it until then, neither had they. 

In the course of his opinion the learned judge said: ^^The 
trust property passes to the trustee with all its incidents and 
attributes unimpaired. He takes the whole legal title to the 
property with power of alienation; the cestui que trust takes 
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the whole legal title to the accrued income at the moment it is 
paid over to him. Neither the principal nor the income is at 
any time inalienable/' One cannot help but think that this 
argument must be conclusive to those who regard a proyision in 
a will, like the one just considered, as a restraint on the alien- 
ation of an equitable life estate. It may be considered contrary 
to the common law to sanction such provisions, but there cer- 
tainly is no good logical reason for not doing so. 

In Lambert v. Hay del, 96 Mo. 439, decided in 1888, prop- 
erty was given to trustees upon a trust, that the rents and 
profits thereof might be enjoyed by the testator's sons during 
their lives. He declared his object to be in so devising his 
estate to secure to his children a certain annual income free 
from bad management, on their part, and to take from them 
power to dispose of it or make it liable for their debts. 

One of the sons assigned his interest under the will to the 
plaintiff. The court held the assignment invalid, stating that 
the restriction as to alienation would be upheld, and the pur- 
pose of the donor would be effectuated. This decision adds 
Missouri to the list of states in which the question of the valid- 
ity of spendthrift trusts has been decided in favor of such 
trusts. 

In 2 Minor's Institutes at page 252, the following clear and 
concise statement is found: ^^ Freedom of alienation is not one 
of the incidents of an estate for life or for years, nor could it 
be without sometimes endangering the interest of him in rever- 
sion or remainder. There is, therefore, no repugnancy in a 
condition prohibiting it, and such conditions are good and valid." 

An exception to the invalitity of restraints on alienation, 
recognized by all courts, is the clause prohibiting anticipation 
in a married woman's separate estate. Equity has seen fit to 
modify the rights incident to such estates, and has given a 
married woman a right to hold equitable interests in property 
which she cannot alienate, and which are free from the hus- 
band's control, and though it violated the rules of property, it 
did not hesitate to do so when such prohibition was considered 
beneficial. Trusts for the separate use of married women are 
sustained on the ground that the owner of property, who ere- 
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ates such a trust, has the right to dispose of it as he wishes, 
either by an absolute gift, or by a gift with such restrictions, 
not contrary to law, as he sees fit to impose. 

Neither public policy or equity were considered obstacles to 
the establishment of such trusts, and evidently courts of equity 
did not consider alienability a necessary incident to the enjoy- 
ment of an equitable life estate, and as these courts claim that 
the ground on which they may restrain alienation by married 
women is, that equity has power to modify estates of its own 
creation, there is no reason why these same courts may not 
sustain spendthrift trusts which are also creations of equity. 

An objection to spendthrift trusts which is of far more 
weight than that inalienable rights of property are contrary to 
the fundamental principles of common law, is that the cestuis 
que trtist may enjoy rights in property which cannot be sub- 
jected to the payment of his debts. When a donee takes an 
absolute vested interest in property, such interest is always 
liable to the payment of his debts, or if a trust is created for 
the benefit of him, and others, as for him and his family, if 
their shares are separable his interest will inure to the benefit 
of his creditors. In the trusts under consideration, however, 
the beneficiary takes a gift subject to the restrictions and limi- 
tations imposed upon it by the testator. It will be well to 
examine upon this point a few of the cases that have been de- 
cided within the last few years. 

In Leigh v. Harrison, 69 Miss. 923, decided in 1892, a testa- 
trix gave property to her daughter upon a trust, the interest 
and income of which was to be applied by her, to the support 
of the testatrix's son, in quarterly payments to him until his 
death. In a bill in equity it was claimed by a creditor of the 
son, that the latter had a right to the income absolutely and 
unconditionally under the provision in the will, which directed 
that the income be paid to him in quarterly payments, and 
therefore such income should be subjected to the demands of 
creditors. 

The court decided that as the property had been placed under 
the management and exclusive control of the trustee, whose 
duties would not cease until after the son's death, the trust was 
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an active one^ and the only interest the son took was to be sup- 
ported during his life. There was no express restriction in the 
will against alienation by the son^ bat as he was insolvent at 
the time the will was made, and the> management of the prop- 
erty was placed beyond his control, the court thought the inten- 
tion of the testatrix was manifest and would not allow it to be 
defeated by a misapplication of the fund by the son, or by an 
act of creditors, and therefore the bill was dismissed. 

The question of the validity of spendthrift trusts came before 
the Supreme Court of Maine in 1892 for the first time in 
Roberts v. Stevens^ 84 Me. 325. An estate was given to an exe- 
cutor to hold in trust, the income of th^ same to be divided 
among the testator's sons for life, and certain annuitants. There 
was a provision in the will that no legatee or any party inter- 
ested in the provisions of the will, should 'transfer or make 
over any claim he might have by virtue of the will,'' the 
intention plainly being to prohibit either voluntary or involun- 
tary alienation. A bill which sought to have the income of one 
of the sons, as it was received by the trustee, applied to the pay- 
ments of the son's debts, and also to enjoin the trustee from paying 
any part of the income to the son until such debts were satis- 
fied, was dismissed. The court considered that it was the duty 
of the trustee, to pay the income to the beneficiary, who on 
such payment and not before, had an absolute right to it; that 
the intenion of the testator, as gathered from the whole will 
clearly was, not only to prohibit the son from alienating his 
interest, but also to restrain the trustee from paying any part of 
it to any other person. It was claimed in this case, and in 
L^gh V. HarriBon, that if it is the desire of the founder of a 
trust to restrict the alienation of the donee's interest, such 
desire must be in express terms, but in both cases it was decided 
that the intention of the testator would be gathered from the 
whole instrument, construed in the light of the circumstances 
under which the instrument .was made. 

In Barnes v. Dow, 59 V"t. 530, Veazey, J., said: "If it 
appear from the will that it was the intent of the testator that 
the beneficiary should have nothing she could dispose of, it will 
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be as effectual to protect the trast as if there was an express 
clause against alienation/^ 

In Foster v. Foster, 133 Mass. 179, trustees were to pay the 
income of a trust fund to J. for his comfort and benefit, but 
such income was not to be subject to his debts or assignable by 
him by way of anticipation. It was held J. took no absolute 
right in the income which he could assign or which creditors 
could reach. 

In Steib v. Whitehead, 111 111. 247, land was devised in trus^ 
for the testator's daughter daring her life, the testator declar. 
ing it to be the duty of the trustees to keep the estate in 
repair, pay the taxes, etc., and after so doing pay the remain- 
ing income, and rents in cash, into the hands of the daughter 
in person, and not upon any order, assignment or transfer by 
her. 

The court said that the intention was to place the net income 
beyond the control of the daughter and her creditors, and as 
the father had no obligations of his own to meet, it was but 
just that he should secure competent support to his child by 
means of a trust. If, as the father directed, the money were 
only paid into her own hands his object could never be defeat- 
ed, whereas, it might be, if she were allowed to anticipate, or 
absolutely dispose of her equitable interest. It was decided that 
the intention of the testator would be fulfilled, and that the 
income was not subject to the demands of her creditors. The 
court evidently thought that the father being the absolute 
owner of the property, had a right to dispose of it either for 
the support of his daughter, or the benefit of her creditors as 
he desired, and why should they not think so? 

Not considering the beneficiary there are two parties whose 
interests should be guarded, the donor's and the creditors of 
the donee, and there is no reason why the latter should infringe 
upon the rights of the former. A creditor has no right to 
claim that for his benefit his debtor has been favored by 
the testator, and when the latter has expressly declared his 
intention to benefit the debtor and exclude the beneficiary's 
creditors from his bequests, it is difficult to see any justice in 
a decree which makes a will for the testator in violation of his 
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manifeBt intention. One who makes or attempts to make a 
will must be declared either testate or intestate^ and if his 
intention cannot lawfully be carried out, it would seem more 
just to declare him intestate than that a decree of the court 
should make a will for him entirely inconsistent with his 
express wishes and explicit intention. 

In some states statutes provide that the intention of the tes- 
tator shall not be thwarted. In Illinois the statute provides 
that where an execution on a judgment at law or equity has 
been returned unsatisfied, the creditors may file a bill in chan- 
cery against the debtor, and any other person ''to compel the 
discovery of any property, money, or thing in action due to 
him, or held in trust for him, and to prevent the transfer of 
any such property, money or thing in action, or the payment 
or delivery thereof to the defendant; except when such trust 
has in good faith been created by, or the fund so held in trust 
has proceeded from some person other than' this defendant him- 
self." 

Similar provisions are found in the statutes of several other 
States. The first case in which the question came before the 
Federal Courts, was that of Nichols v. Levy, 5 Wall. 433, which 
arose in Tennessee. A will provided that cestuis que trust should 
have the use of property, but it should not be liable for their 
debts. A creditor brought a bill in equity to reach their inter- 
est. A Tennessee statute provides that, a fund held under a 
trust created by some person other than tlie debtor himself, can- 
not be reached by creditors. The court held that the statute 
applied in this case and the bill was dismissed. Swayne, J., 
strongly disapproved of this statute, however, and thought that 
the beneficial interest of a cestui que trust should not be pro- 
tected from the claims of creditors. 

In a later case decided in a court of the same State, it was 
held that the equitable interest of the cestui que trust must be 
subjected to the payment of his debts, notwithstanding the statute. 
Hooberry v. Harding, 10 Lea, 392. The court certainly disregarded 
both the letter and the spirit of the statute, as well as the inten- 
tion of the testatrix, and the opinion of the United States 
Supreme Court. 
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In the qase of Spindle v. Shreve, 111 U. S. 542, decided in 
1883, Thomas Shreve bequeathed property to trustees for the 
use of his son during his life, without power or right on the 
part of the son to encumber the estate, or anticipate the rents 
thereof. The trustees were to manage the estate, collect the 
rents, and after paying expenses accruing on the property, pay 
the remaining income to the son. 

A bill by the son's assignee in bankruptcy sought to have this 
equitable interest subjected to his claims, ffeld, under the Illi^ 
nois statute this interest could not be reached by a creditor's 
bill, as the fund so held in trust had proceeded from some per- 
son other than the debtor himself. It was an interest which the 
son could not alien, and therefore was not liable by legal pro- 
cess to the payment of his debts. 

In Potter v. Couch, 141 XT. S. 296, decided in 1890, property was 
given to trustees for twenty years authorizing them to improve 
the real estate in such manner as they deemed most safe and 
productive. As it was an active trust the legal title did not vest 
in the cestuis que trust until the division and conveyance of the 
property by the trustees at the expiration of the twenty years. 
A creditor's bill which sought to reach the interest of one of 
the devisees to whom an equitable estate in fee had been given 
Ivas dismissed, the court holding that as the trust had been 
created in good faith by some person other than the defendant 
himself, the Illinois statute above given would apply, and the 
estate could not be taken in law or equity for the debts of the 
owners. 

In Hyde v. Woods, 94 U. S. 623, the case of Nichols v. 
Baton was discussed and Miller, J., again expressed his approval 
of the questions considered in that case. There is a provision 
in the Civil Code of California, similar to the one quoted in the 
Illinois statutes, but it was not necessary to apply it in the 
decision of this case. 

In Pennsylvania, where these trusts originated, the doctrine of 
spendthrift trusts has been so firmly established that cases 
arising in that State have not been considered. Among the 
latest decisions are Brubaker v. Huber, 13 Pa. Co. Ct. B. 78; 
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Estate of Stambaugh, 135 Penn. 585; Estate of Mehaffey, 139 
Penn. 276. 

The object has been to notice particularly those decisions 
which have recently increased the list of States in which spend- 
thrift tmsts are sustained^ and as the list increases it must be 
conceded that such tmsts are gradually but certainly gaining a 
strong hold in the courts of this country. 

In Illinois a statute provides that the court appoint a con- 
servator of a person whom a jury has declared a spendthrift 
The conservator to have the care and management of the ward's 
estate, and apply the profits thereof to the comfort and support 
of the ward and his family. Hurd's Bev. Stat, of 1893 c. 86 s. 
1. If a State does this for a spendthrift why should a father 
not be allowed to appoint a trustee, who will perform like 
duties for the benefit of his children. None can know the in- 
capacity of a child to support or protect himself, better than 
a parent, and certainly none should have a better right to pro- 
vide against his weakness. 

In Spindle v. Shreve, the testator said: ''And now having it 
in my power, it is my pleasure, as I believe it to be my duty, 
to shield and protect my children against casualties and acci- 
dents as far as possible.'' This certainly is a natural as well as 
an estimable desire. In America wealth is not as often ac- 
quired by inheritance as by the ingenuity, hard work, or per- 
sonal ability of the owner, and usually the greatest incentive to 
its accumulation is the fact that its possession will afford com- 
forts and opportunities to his children. Why, then, should not 
an owner have dominion over his property for a reasonable time, 
and dispose of it in such manner as he feels will best accom- 
plish the objects for which he has so arduously striven? Mr. 
J. C. Gray may consider such feelings "modern family pride," 
but it certainly is a kind of pride to be encouraged. 

Why should a testator be restricted to but one way (paying 
the son's debts) of benefiting a son who is insolvent? What 
right have creditors of the cestui que trust to look to the 
bounty of the testator for the satisfaction of these debts? *' The 
rule of public policy which subjects a debtor's property to the 
payment of his debts, does not subject the property of a donor 
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to the debts of his benoficiarj^ and does not give the creditor a 
right to complain that in the exercise of his absolute right of 
disposition^ the donor has not seen fit to give the property to 
the creditor bnt has left it out of his reach/' 

We find no objection to the rule of law which allows a 
testator to give an interest in property to a beneficiary until 
his bankruptcy or insolvency, and then over, yet this certainly 
is in fraud of creditors if a provision is which allows the bene- 
ficiary to have the interest free from liability for his debts. 
The creditors get as much in one case as in anoiber. The ob- 
ject of the creditor is to get the property for himself, not 
merely to deprive the beneficiary of it. If the property is so 
placed that he cannot reach it, it can make no difference to 
him whether the property is to go over to a third person or is 
to be retained by the debtor. 

It is claimed that the rights of a beneficiary under a spend- 
thrift trust, give him an opportunity to live in a manner likely 
to deceive creditors. Some may be deceived; but the business 
man of to-day looks to something more substantial than appear- 
ances for security. A few experiences in relying solely upon 
appearances cure most creditors of continuing to so rely in this 
business age 

The fact that the property is in the hands of trustees is notice 
to a creditor which should make him ascertain for himself the 
exact interest of the beneficiary under the will. He can do this 
by examining the public records, for by the laws of the States 
all wills must be recorded. It may seem severe upon creditors 
that they should not be the first to benefit by any interest in 
property that a debtor may obtain, but they cannot expect that 
an interest to which they had no right to look for the payment 
of their debts, should be subjected to their claims. 

Though spendthrift trusts were not known at common law 
the doctrine which Miller, J., so ably discussed in Nichols i. 
Eaton, is one that many courts have seen fit to follow. 

If courts of equity were to adhere strictly to the harsh and 
rigid rules of the common law their efficacy would cease. 
Precedent should be highly regarded, for we learn much from 
the experience of others, but as customs and our mode of liv- 
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ing change, the laws administered moBt be adapted to such 
change and keep pace with the progress and ciyOization of the 
age. 

The truth of the motto ^^ Lex vincii/' * cannot be questioned, 
for the laws administered by our courts touch our lives at all 
points, moral, mental, physical and financial. The question 
what laws shall govern must be answered; not those which fol- 
low precedent but those which will procure just and beneficent 
results to persons living under them. 

Mabx M. Babtelme. 



* This is the motto which Mrs. Myra BradweU, the esteented founder 
of the Chicago Legal News, adopted for her pi^r, and it is with a 
feeling of gratitude that I refer to her name for thioofi^ her influence, 
women were admitted to the Union Law CoUeise, now the Northwest- 
em University Law School. 
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COMMENT. 



SINCE the appearance of our last number the senior board of 
editors have retired, leaving the Eeview in charge of the '96 
board. This practically marks the end of the second year of 
the paper's existence, during all of which time the senior board 
has taken part in the management. In view of the short life 
of the paper, its present condition is very encouraging. It is 
hoped^ however, that there may be a still greater improvement 
next year, and to make this possible the hearty support and 
assistance of the school is desired. 
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THE Supreme Court of the State of Washington has recently 
^ decided that a passenger riding on a street car on a 
gratuitous pass cannot recover for personal injuries occasioned 
by the negligence of the company's servant, where the pass con- 
tains a condition exempting the company from such liability. 
(MuUoon V. /Seattle By. Co., 35 Pac. R 422). This decision is 
in accord with decisions in New York, New Jersey, Illinois, 
Connecticut, Wisconsin and Massachusetts. 

It is to be noticed in these cases in accord, except New York, 
that when there was any question of gross negligence, the courts 
refused to allow the contract limitation of the carrier's liability 
to excuse that degree of negligence. Also, that the pass must 
actually be gratuituous and not merely nominally so. Unlike 
that of the other states, the position of New York on this ques- 
tion is merely an incident of the general rule in that state that 
a common carrier may by express contract limit its liability for 
injuries and damages caused by the negligence of its servants. 

Contra to the rule in question are decisions in Minnesota, 
Iowa, and Texas. In other states there are dicta contra, and in 
still others the language of the decisions is broad enough to 
justify citing as contra. 

Such dicta and general language are mostly found in cases 
where the pass in question although nominally gratuitous was 
really based on good consideration, as drovers' and shippers' passes 
and the like. The leading text books also seem inclined to 
oppose the rule. The weight of reason and authority, however, 
seems to be in favor of the view that the State of Washington 
has adopted. (Willis v. Ry. Co., (1862) 24 N. Y. 181; Ry. Co. 
V. Read, (1865) 37 111. 484; Kinney v. Ry. Co., (1869) 34 N. 
J. Law 513; Griswold v. Ry, Co., (1885) 53 Conn. 371; Annas 
V. Ry. Co., (1886) 67 Wis. 46; Quinby v. Ry. Co., (1890) 150 
Mass. 365.) Accord. 

Jacobus V. Ry. Co., (1873) 20 Minn. 125; Rose v. Ry. Co., 
(1874) 39 la. 246; Ry. Co. v. McGoton, (1886) 65 Te. 640; Ry. 
Co. V. Mundy, (1863) 21 Ind. 48; (semble) Ry. Co. v. Wen, 
(1877) 37 Mich. 113 (semble). Contra. 
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A SINOIJLAB difficulty in the conflict of laws arose in Re 
^ Lum Lin Ying, 69 Fed. Rep. 682, Oregon. A Chinese 
merchant in the city of Portland had been betrothed to a girl 
in China for a number of years. After some correspondence 
between him and the parents of the girl it was agreed that the 
marriage should be celebrated. This by the laws of China was 
possible, though each was in a different country, as marrying 
there is a matter with which the parties most concerned have 
nothing whatever to do; indeed it appeared that the husband 
had never seen his bride until she landed in the United States. 

The question of the validity of the marriage came up with 
reference to the exclusion laws. The rule is that the law of 
the place of s(demnization governs. But in this case which is 
the place of solemnisation? 

The court doubted that this was a Chinese marriage and held 
that in order to be valid elsewhere, such a marriage must not 
only be valid under such laws, but must have been solemnized 
within the jurisdiction of those laws. 

We can hardly see what possible difference it could have made 
whether the bridegroom was here or in China. Harriage is not 
there brought about by the mutual acquaintance of the parties 
but altogether by correspondence. Here there is no suggestion 
of proxy and the mere accident of the bridegroom being in 
another jurisdiction is not a material point in the case. It did 
not affect the ceremony as solemnized in China, and therefore 
it made China the place of solemnization. The ordinary rule 
would therefore apply, and the marriage of Chinamen in 
America to their country women in China might be a common 
occurrence. 

T'HE case of Ntfe v. Grand Lodge Ancient Order of United 
^ Workmen, 36 K. E. 429, puts Indiana firmly in the line 
of those states which allow the assignment of an insurance policy 
to one having no interest in the life of the insured. 

The plaintiff was the widow of a late member of the defend- 
ant association which had paid the money to the assignee Clarli;. 
Under the society^s regulations the beneficiary of the insurance 
policy might upon due notice, at any time, be changed. But 
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there was a clause which desi^ated the object of the associa- 
tion to be ''to create a fund for the benefit of the members 
♦ ♦ • and to pay a stipulated sum to such person or per- 
sons as may be designated by such member^ thus enabling him 
to guaranty his family against want. And further, ''the bene- 
ficiary shall be named in the beneficiary certificate, and shall 
be confined to one or more members of the family of the member, 
or some person or persons related to him by blood, or who shall 
be dependent upofi him.'^ The assignment to Clark did not 
come within this class but was bona fide and without the elements 
of a gambling transaction. 

Considering it first as an ordinary insurance policy, the court 
cited Valton v. Fund Co., 20 N. Y. 32; Mutual Co. v. Allen, 
138 Mass. 24; Martin v. Slubbings, 126 111. 387, as abundant 
authority to show that a life insurance policy, valid at its incep- 
tion, may be assigned to one not having an interest in the life 
of the insured when not a gambling venture. 

Secondly, the court considers that the designation of the 
classes in the regulations of the association did not annul the 
assignment to Clark as "devisee.'^ 

It is submitted that this last is not in harmony 
with the weight of authority or even with the inference 
from the facts. Such organizations are maintained for 
the purpose of alleviating the hardships of widows and 
orphans who might otherwise be left without support. And that 
such was the intention of this particular society in regard to 
this fund is shown by its express stipulations. That such stip- 
ulations must be strictly observed, see Daniels v. Pratt, 143 
Mass. 216; Rindge %\ Society, 146 Mass. 286, where it was held 
that any person who did not fall within the classes of bene- 
ficiaries of such a society should not be entitled to such bene- 
fits. And even the association is bound to pay its benefits only 
to such persons as it has designated shall receive them. Su- 
preme Lodge v. Nairn, 60 Mich. 44; Sanger v. Rothschild, 123 
N. Y. 67?- 

LJOENBERGER et al v. Orchard, 68 N. W. Bep. 426, was an 
^ * action brought to recover the price of certain goods sup- 
plied to the club house of the Junior Order of United American 
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Mechanics, an unincorporated association organized for social par- 
poses. Judgment was for the plaintiff, and the defendant brought 
error. The main question to be decided was whether one who 
joins a society after debts have been contracted can in any way 
become liable for such debts. As the statute of frauds was not 
pleaded, the decision had to be purely on the principles of agency. 
It was admitted that simply joining the society would not be 
sufficient to fix the liability, but there was also evidence that 
the plaintiff in error, even if not members when the debt was 
contracted, had been present at meetings of the order when the 
purchases had been discussed and accepted. It was urged that 
this was a ratification of the purchase. The trial judge seemed 
to take that view, and *'told the jury substantially that any 
defendant who was a member of the order (without reference to 
the time when he became such), and attended its meetings, and 
knew of the purchase of the goods in question, and used said 
goods * * knowing they had not been paid for, became 
liable." The Supreme Court, however, held that "no member 
of a voluntary unincorporated association is liable for any debt 
contracted by such society unless at the time the debt was in- 
curred he was a member thereof, except by an express contract 
based on a good consideration, all which must be alleged and 
proved." The ground of this decision was doubtless that the 
officers of the society did not, in giving the orders for the goods, 
purport to be the agents of any one who was not a member of 
the society at the time, and as the purchase was therefore not 
made in behalf of the subsequent members, it was not possible 
for them to ratify it. 
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Jo nes on Mortqafles. h^^X"- ^ &i.^^!«^K! 

Fifth edition, 1894, revised and enlarged. Vol. I., pp. XTi + 967. 
VoL, pp. vi + 1000. 2 vols. 8vo., sheep, $12.00, net. [ April 21.] 

Tbe fifth edition has been thoroughly revised and reprinted thronghont. It con- 
tains oitattons of abont four thousand new eases. As compared with the original 
work, it contains citations of twice tbe number of cases contained in that, with rever- 
al pages of new matter. The size of the page in this edition has been enlarged, the 
notes printed in smaller type, and all sections treating of Liens omitted; and yet 
the number of this edition has increased to about S,000. 

^*I think the profession are to be congratulated that we have at last an American 
wnrk on Mortgages prepared with competent ability and Intelligence, and arranged 
with so much thoughtful method."— T. M. l ool>t, LaU CM^ JiuCiee of MitMgan, 

Jones on Gliattel Mortgaoes. ^trt^STtt'^e^rJ^^t 

eriy. By Leonajeld A. Jones. Fourth edttion, 1B94, enlarged by 66 
pages and 800 caaes; containing 200 pages and 2,000 cases more tnan 
the first edition. 8vo. law sheep, $6.00, net. 

This standard work has been revised by incorporating into the text and notes the 
new decisions published since the third edition was prepared. 

^'The infinite variety of property which may be affected by mortgages of this 
description would seem to make any intelligible classification almost impoMtble, and 
we can hardly sufficiently udmire the care and skill with which Mr. Jones has syste- 
matised the law on this infinite variety of subjects.**— Central Law Journal, Bt. Louis. 

Jones's Forms In Gonveyanelnfl. ^^d^er^x«gi jon^. 

Ordinary Use and Clauses adapted to Special and Unusual Cases, with 
Practical Notes. By Leonabo A. Jones. Fourth revised edition, 
with an Appendix containing recent Statutory Changes. 8vo. law 
sheep, $6.00, nef. 

^ The whole ground of conveyancing from the simplest deed or sgreement to the in- 
volved form of railroad mortgage, is covered by this book.**— West Ooast Reporter. 

JnnRS% nn LlRnS% a Treatise on the Law of Liens— Common Law, 
fuimo uii m\}\\o. statutory. Equitable and Maritime. By Leonard 

A. Jones. Second Edition, 1804, thoroughly revised and enlarged; 

1,200 more cases being added to the nart relating to Mechanicf^ liens 

alone. 2 vols. 8vo, law sheep, $12.00, net. 

Mr. Jones has carefully revised his authoritative work on Liens by incorporating in 
this new edition the decisions published since his work was originally prepared. 

** These volumes reach the high standard of his other works; they are complete in 
themselves, and are a harmonious part of the series he has labored to make perfect.** 
—The Law Librarian, 8an Francisco. 

Lloyd on Bulldlno. iJ^f &stnM^;^"^A!^.S^ 

Llotd, Es()., of the Baltimore Bar, author of/' The Law of Divorce." 
Second Edition, revised to date. 1 vol. 8vo, sheep, (5.00, net; cloth, 
$4.60, net. 

This work has not only demonstrated that there was need of a treatise on this sub- 
ject, but that the need was very acceptably met by Mr. Lloyd*s book. It has been 
very carefully and thorougblv revised, by including decisions published since the 
preparation of ti^e previous sdltlon. 

Sold by Law Booksellers. Sent, Postpaid, by 

HOUGHTON, MIFFLIN & CO., - Boston, Mass. 



Northwestern Law Review 

Vol. IL June, 1894. No. 7. 

The Review appears this month with only one leading article. 
It was expected that there would be an article by Mr. H. S. 
Hadley on the Right of Privacy, but on going to press there was 
found to be not efficient space, so that the publication of this 
article had to be delayed until the first number of next year. 
Among the other articles to appear next year is one by Mr. R. D. 
Brown on the Survival of Actions. 



There will be another stimulus to good work for the Review 
next year in the prizes offered by the law school for essay writing. 
The following announcement, just issued by the faculty, explains 
itself: 

*' During the session of 1894-5 three prizes will be offered to 
students of the Northwestern University Law School. 

"(i) A prize of $50.00 for the best thesis by a member of the 
graduating class. This prize is offered by Mr. Charles H. Glos,'94. 

"(2) A prize of $50.00 for the best essay by any student upon 
a legal topic suitable for publication in the Northwestern Law 
Review. Essays to be handed in by February. Suitable essays 
will be accepted by the faculty as theses, and may enter into the 
competition for the first prize also. 

"(3) A prize of $50.00 for the best record for the first term's 
work in the senior class. Competition for this prize will be open 
only to such students as register with the secretary by the ist of 
October their names as competitors^ and no competitor will be 
accepted who is not in need of any financial assistance in complet- 
ing his course." 

The second of these prizes is seen to be especially to encourage 
students to write for the Review, and should be productive of 
much good material. This, with the articles already in hand, 
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makes it assured that there will be no falling away from the pres- 
ent standard of work. 



It is also hoped that there will be a third source of interesting 
material in the contributions from lawyers in the city or state of 
notes of cases that come under their especial notice, or of points of 
law that may have interested them in their practice. This policy, 
if successfully carried out, would make the Review a medium for 
the expression of opinion among the members of the bar, and we 
are confident that this would result in great mutual advantage. 
To this end, therefore, we urgently solicit such contributions; and, 
in addition, we shall be grateful for any briefs which may be sub- 
mitted for notice or comment. 



IS THERE A FEDERAL COMMON LAW ? 

No recent decision has attracted more attention, or more deserv- 
edly attracted it, than that of Judge Grosscup in the case of Swift 
V, Philadelphia <& R, R. Co.^ 58 Fed. Rep. 858, involving most 
fundamental questions in regard to the law of interstate com- 
merce and the rules of decision in the federal courts. In that 
case a demurrer was stistained to declarations, which, to quote 
from the opinion, "aver that the plaintiff is a corporation engaged 
in the business of shipping dressed beef and other provisions from 
the Union Stock Yards, in Chicago, to New York, Montreal and 
other points in the eastern states and Canada; that after the 4th 
day of April, 1887 (the date the interstate commerce law went 
into effect), and until April 1888, the plaintiff, from time to time, 
delivered and the defendant accepted for transportation to such ter- 
minal points, certain of its manufactured products; that the defendants 
were common carriers, in transporting continuously from Chicago 
to the eastern terminal points at certain rates established and then 
in force as the rate between such points; that the plaintiff was com- 
pelled to pay these defendants, according to the schedule rates, the 
sum of sixty-five cents per 100 pounds from Chicago to New 
York or Boston, and other rates in like proportion to other points; 
and that the rates so taken and exacted were unjust and unreas- 
onable." Some counts of the declarations ''proceed expressly 
under the interstate commerce act," and to such counts there was 
also a plea to the jurisdiction by one defendant. On defendant's 
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petition the causes were removed to the United States Circuit 
Court for the northern district of Illinois on the ground of diverse 
citizenship. 

Said the court: "The general question raised by the demurrer 
is whether there is any law, common or statutory, applicable to the 
transactions set forth, which prohibits the exaction of unreasonable 
rates, or affects any contract between the shipper and carriers 
whereby unreasonable rates are stipulated for and taken." It was 
conceded that the common law of the state of Illinois, if applicable, 
would have this effect, and the opinion continues, "it seems to me 
equally clear that outside of the interstate commerce act, there is 
no law of the United States, as a distinct sovereignty, imposing 
such restraint. The United States, as a distinct sovereignty, im 
poses no laws upon its subjects, except such as are expressly or 
impliedly enacted by congress. Congress has not adopted the 
common law of England as a national municipal law. The courts 
of the United States have had many occasions to enforce the com- 
mon law, but in every instance it has been as the municipal law of 
the state by which the subject matter was affected." The court 
then holds that the municipal law of the state is not applicable to 
the transactions complained of, because the state can no more regu- 
late interstate commerce by its common than by its statute law. "The 
fixing •f a rate for the carriage of goods from one state to another 
is not simply an incident of, or appurtenance to, commerce, but is 
the very core and essence of interstate commerce." Such a matter 
is essentially a national affair, and its regulation therefore exclus- 
ively national. It was held that the fact the contracts were made 
in Illinois made no difference. The utmost effect of the Illinois 
law would be to make a contract for an unreasonable rate unlawful 
and leave the transaction "open to such adjustment as the applica- 
tion of the proper laws allowed," to be found "only in the body 
of the laws of the United States." The court held that the state 
court had no jurisdiction of the counts based on the interstate com- 
merce law, such jurisdiction being exclusive in the United States 
courts, and that since "the courts of the United States, upon 
removed cases, have no wider jurisdiction than have the courts of 
the state from which they were removed," the court could not con- 
sider the counts at all. 

Judge Grosscup's opinion is very clear and forcible in its posi- 
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tions, but the result reached is startling. One would perhaps 
agree that if the State court had no jurisdiction of the cause, 
removal of the cause into the United States court could not 
give the cause life. As an original question, it is by no means 
clear that the State courts would not have jurisdiction in cases of 
overcharge in violation of the Interstate Commerce Act of February 
4, 1887, 24 Stat. L. 379; Suppl. Rev. St 529. Section i provides: 
"All charges made for any service rendered, or to be rendered, in 
the transportation of passengers or property, as aforesaid, or in 
connection therewith, or for the receiving, delivering, storage, or 
handling of such property, shall be reasonable and just; and every 
unjust and unreasonable charge for such service is prohibited and 
declared to be unlawful." Section 9 provides : " That any person 
or persons claiming to be damaged by any common carrier, subject 
to the provisions of this act, may either make complaint to the 
Commission as hereinafter provided for, or may bring suit in his 
or their own behalf for the recovery of the damages for which 
such common carrier may be liable under the provisions of this act^ 
in any district or circuit court of the United States of competent 
jurisdic ion ; but such person or persons shall not have the right to 
pursue both of said remedies, and must in each case elect which 
one of the two methods of procedure herein provided for he or 
they will adopt." These words are in form simply permissive, 
except that both of the remedies provided cannot be pursued, while 
§ 22, as amended, by § 9 of the act of March 2, 1889, 25 St. L. 
855, Suppl. Rev. St. 684, expressly provides: " Nothing in this fict 
contained shall in any way abridge or alter the remedies now 
existing at common law or by statute, but the provisions of this act 
are in addition to such remedies.'' 

In construing the above quoted sections of the Interstate Com- 
merce Act, the supreme court of Louisiana in Copp v, L. db N. R. 
/?. C^., 43 La. An. 511 ( 1891), held that by those clauses congress 
intended to confer on the federal courts exclusive jurisdiction of 
causes arising under the act. The opinion is short and unsatisfactory, 
and seems to disregard the rule of construction that a statute will 
be, if possible, so construed as to derogate as little as possible from 
the common law. The result of giving an interior shipper away 
from the larger cities a remedy only in the federal courts is practi- 
cally to deny him justice at all. The Interstate Commerce Com- 
mission has demonstrated it cannot help him. 
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As to the counts based on the Interstate Commerce Act the 
question is whether the language of the statute is to be construed 
as conferring exclusive jurisdiction in causes arising under the act 
upon the United States courts, or whether the act merely declares 
certain rights in the citizens of the United States, enforceable, it is 
true, in the federal courts, but also enforceable wherever the rights 
of such citizens can be litigated, towit, in the state courts, or in 
foreign courts. As will be pointed out later, the provisions of the 
Interstate Commerce Act in the matter of unreasonable charges 
are simply declarative of what was already the rule at common 
law. 

As was pointed out by Mr. Justcie Bradley in Claflin v. House- 
man^ 93 U. S. 130, 136 (1S76), " The United States is not a for- 
eign sovereignty as regards the several states, but is a concurrent 
and, within its jurisdiction, paramount sovereignty. ♦ ♦ ♦ Le- 
gal or equitable rights, acquired under either system of laws, may 
be enforced in any court of either sovereignty competent to hear 
and detern^ine such kind of rights and not restrained by its constitu- 
tion in the exercise of such jurisdiction ♦ ♦ ♦ subject, how- 
ever, to this qualification, that where a right arises under a law of 
the United States congress may, if it see fit, give to the federal 
courts exclusive jurisdiction." 

The question on the counts based upon the Interstate Commerce 
Act is left not at nil clear and it is to be hoped that an authoritative 
decision by the highest court will soon be had. 

But another and more interesting question arises on the counts 
based upon the common law. As already observed, § 22 of the 
act expressly preserves the remedies then existing at common law. 
On these counts the question is whether before the statute there 
was a right at common law to sue for the recovery of excessive 
charges. Not only this, it must be shown that such a right, if it 
existed, was enforceable in the state courts, inasmuch as this action 
was originally brought there. As applied to transportation, the 
provision of the act that charges shall be reasonable and just and 
charges not so shall be unlawful is simply declarative of the com- 
mon law rule. Hutchinson on Carriers, 2d Ed. §§ 447, 447a; 
Chicago^ etCy /?, /?. Co. v. lowa^ 94 U. S. 155, 161 (1876). 
Interstate Commerce Commission v. B. <& O, R, i?., 145 U. S. 
263,275 (1S91). 
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In the latter case, one which arose under the act itself, the coui t 
expressly says: "Prior to the enactment of the act of February 
4, 1887, to regulate commerce, commonly known as the Interstate 
Commerce Act, 24 Stat. 379, c, 104, railway traffic in this country 
was regulated by the principles of the common law applicable to 
common carriers, which demanded little more than that they should 
carry for all persons who applied, in the order in which the goods 
were delivered at the particular station, and that their charges for 
transportation should be reasonable.'' It is submitted that unless 
there was a remedy for overcharjje in the State courts, in most 
cases either on account of the lack of the proper diverse citizenship 
of the parties or because the sum involved did not reach the juris- 
dictional amount necessary to sue in the Federal courts, there was 
no remedy at all. And that t.ere was such a remedy seems never 
to have been doubted before. 

At this point we are met, however, by the position that a state 
could not by its common law any more than by statute regulate inter- 
state commerce. Since the case of Wabash Railway v. Illinois^ 
118 U. S. 557, it is hard to see how, if Illinois enacted its common 
law rule into a declarative statute forbidding unreasonable 
charges, such an act would not be unconstitutional as applied to 
interstate transportation. If the act of congress on this subject is 
constitutional it follows that such an act of Illinois would not be. 
There is no difference in the nature of things between a statute and 
a common law rule as far as regulating commerce is concerned, 
and Judge Grosscup has done great service in pointing this out. 
Unfortunately for certainty in the law, the Supreme Court have 
not directly held that the constitution of its own force forbids a 
state to regulate interstate commerce in a matter in which a 
national uniform rule is appropriate, but have held that the silence 
of coHgress is to be interpreted in general as having that effect. 
Bowman v, Chicago d N. IV. Ry. Co.y 125 U. S. 465,483 (1888); 
In re Rahrer, 140 U. S. 545, 555, 559 ( 1890). 

The opinion of the court in the case last cited tells us at page 
555 » "The power of congress to regulate commerce among the 
several states, when the subjects of that power are national in their 
nature, is also exclusive." Yet both there and. at page 559 we 
have the inaction of congress interpreted, as if the statement 
already made did not make the question what congress meant 
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wholly irrelevant, since the state had no power to make such 
regulations of commerce anyhow. Possibly the inaction of con- 
gress might be construed as indicating its will not to do away 
with the common law of the states that carriers charges shall he 
reasonable; Hall v. De Cuir^ 95 U- S. 485, 490 (iSyy), On it 
might even be held that this common law of carriers of the states 
operates only indirectly, secondarily and remotely on the flow of 
commerce, and does not regulate it at all. Sherlock v. Ailing^ 
93 U. S. 99, 103 (1876); Robbins v. Shelby Taxing District^ 
120 U. S. 489, 493 (1886); Smith V. Alcbama^ 124 U. S. 465, 
473 (1S88). So, it is hard to say how the Supreme Court would 
hold on the subject. 

Nevertheless, the reasoning of Judge Grosscup seems satisfactory 
that fixing a standard of freight charges is regulation, and that 
the states as such could not by either common or statute law 
regulate interstate commerce in a national matter, before the inter- 
state commerce act or afterwards. But, suppose there was before 
that act a common law of the United States, as a nation, f 01 bidding 
ifnreasonable charges. Would not the State courts have had juris- 
diction of an action to enforce such common law? The language 
of Mr. Justice Bradley, already quoted, leaves no doubt that the 
question ought to be answered in the affirmative. If there existed 
then such a common law of the United States with appropriate 
remedies, it still exists, for the interstate commerce act expressly 
preserves it. Therefore an all important and decisive question in 
this case is whether there is a common law of the United States 
applicable to unreasonable charges by carriers for interstate trans- 
portation. While the States may not be competent to have laws 
of their own governing such transportation, they are perfectly 
competent to enforce the laws of the United States on the subject, 
and it is not only their right, but their duty to do so. Actuated by 
considerations of mere comity, they could not do less. 

The propositions of the opinion that ^The United States, as a 
distinct sovereignty, imposes no laws upon its subjects except such 
as are expressly or impliedly enacted by congress. Congress has 
not adopted the common law of England as a national municipal 
law," if true, seem to leave the country, as to certain matters most 
vital to its commercial prosperity, without any law at all. 

Except in matters of local concern where a national, uniform 
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rule is not appropriate (Cooiey v. Port Wardens^ 12 How. 2997 
Robbins v. Shelby Taxing District^ 120 U. S. 489, 492), the States 
cannot by stati^te, or, as it now seems, by common law, regulate 

nterstate commerce at all. There is, we are told, no common law 
of the United States to regulate interstate commerce. So congress 

s bound to enact a code of interstate commerce, or at least by 
statute adopt the common law as applicable. Unless congress does 
so, does it not follow that carriers are not liable for refusing to 
receive goods or passengers for interstate transportation, or for 
delaying their arrival; that telegraph companies are not liable 
for refusing to take interstate messages, and may charge whatever 
they like for them? Indeed there is no interstate commerce act for 
telegraph companies to keep us from being strictly at their mercy. 
Results such as have just been indicated may legitimately follow 
from the often repeated dogma, " The United States as such can 
have no common law." (Cooiey, Principles Constitutional Law, 
2d Ed., i3S),and « There is no common law of the United States'* 
{MiWeXy ^.^ \n Bucher V. Cheshire^ 125 U. S. 555, 583.) If by 
common law is meant a national unwritten law, derived principaNy 
from that of England before the Revolution, binding upon the 
citizens of the United States and administered by its courts, to say 
we have it not is simply to shut our eyes to the facts. While 
after a hot contest it was held that the United States courts have 
no common law jurisdiction of crimes, it was on the ground that 
the courts and their powers were created by statute and the stat- 
ute did not confer such jurisdiction ( United States v. Hudson^ 
7 Cr. 32, decided in 1812) — a rule that might well be reached on 
the strict construction generally adopted in criminal cases. In 
United States v. Wbrrall, 2 Dall. 384 (1798) the United States 
circuit court were divided in opinion, but finally sentenced the 
prisoner, and in United States v, Coolidge^ 1 Gallison, 488, Story, 
J., also sustained the jurisdiction, but was reversed by the supreme 
court in the same case, i Wheaton, 415 ( 1816.) In United States v» 
Hudson^ there was no argument, and in United States v. Coolidge^ 
Rush, attorney general, refused to argue for the government, taking 
the question as settled, although Washington, Story and Living- 
ston JJ. wanted an argument. The opinion of the court by Johnson 
J. shows the court were willing to hear argument, and stated that 
they differed in opinion on the principal question, but were, of 
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course, unwilling to reverse the previous decision without argu- 
ment. The question has been taken as settled ever since in crimi- 
nal cases. Manchester v. Massachusetts y 139 U. S. 240, 262 
( 1890.) DuPonceau in his essay on the Nature and Jurisdiction of 
the United States Courts forcibly, argues against the reasoning 
upon which the result was reached. But we do not understand 
the doctrine even in criminal cases ever extended beyond the defi- 
nition and punishment of crimes. Even in criminal procedure the 
United States courts administer a law different from that of 
the states in which they sit, a law which they base on '^ common 
law and on general principles of jurisprudence." Logan v. 
United States^ 144 U. S. 263, 303 ( 1891.) In equity and in ad- 
miralty, branches of federal jurisdiction co-ordinate with jurisdic- 
tion in common law, it is perfectly clear that the federal courts 
administer a national unwritten law of their own different from 
and mdependent of the law of the States in which they sit. To 
cite decisions on this point today would be superfluous.^ 

No less eminent a jurist than Chancellor Kent has thought that 
the common law is *the common jurisprudence of the United 
States' and that it ^ fills up every interstice, and occupies every 
niche of space which the statute law cannot occupy.' i Kent 
Com. ♦ 343. 

In civil cases at common law, the question was confused from 
the beginning by the thirty-fourth section of the Judiciary Act of 
September 24, 1789, 1 St. L. 73, preserved in § 721 of the Revised 
Statutes : " That the laws of the several states, except where the 
constitution, treaties or statutes of the United States otherwise 
require or provide, shall be regarded as rules of decision in trials at 
common law in the courts of the United States in cases where they 
apply." Such a statute, of course, would do away with a common 
law of the United States to that extent, and it is this Matute which 
gives the state, laws any binding force at all in the United States 
courts. 

* A valuable collection of cases on the subject of 'general law' will be 
found in Mr. Justice Bradley's note to Burgess v, Seligman, 107 U. S. 84, 
decided in 1882. As to equity, see Boyle v. Zacharie, 6 Pet. 685, 658 (1858), 
and notably in Louisiana where there are no state courts of equity, Ckdnes 
V. Relf, 15 Pet. 9, 15 (1841); Neves v. Scott, 18 How. 268, 272 (1851); Cates 
V, AUen, 149 U. S. 452 (1898). See as to admiralty , The Belfast, 7 Wall. 624, 
644 (1868); The J. E. Rumbell, 148 U. S. 1, 17 (1892). 
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In WheatoH v. Peters^ 8 Pet. 591, 658 (1834), however, Mr. 
Justice McLean took occasion to say : *« It is clear there can be no 
common law of the United States. The federal government is 
composed of twenty-four sovereign and independent states; each 
of which may have its local usages, customs and common law. 
There is no principle which pervades the union and has the 
authority of law, that is not embodied in the constitution or laws of 
the union. The common law could be made part of our federal 
system only by legislative adoption. When, therefore, a common 
law right is asserted we must look to the state in which the con- 
troversy originated," 

As this one case seems to be the only one ever claimed to have 
decided the question, and these remarks of Mr. Justice McLean 
have been decanted from one opinion to another without re-exam- 
ination from time to time ever since, it would perhaps be well to 
see just what the case involved. 

Wheaton filed a bill in equity for an injunction and an account- 
ing in the circuit court of the United States for the eastern dis- 
trict of Pennsylvania, against Peters, Wheaton's successor as 
United States Supreme Court Reporter, for infringing Wheaton's 
copyright under the acts of congress, in Wheaton's Reports, by 
Peters publishing a volume called ^^Condensed Reports of Cases in 
the Supreme Court of the United States." At the trial the plaintiff 
relied on a copyright at common law, if his proof failed to show 
one by the statutes. The circuit court dismissed the bill, Judge 
Hopkinson holding in his opinion, preserved in the second appendix 
to 8 Peters Reports, jirst^ that the plaintiffs had never complied 
with the copyright acts. At page 739 he discusses very briefly 
whether there be any common law of the United States, approving 
the opinion of Judge Chase in United States v. Worrall^ 2 Dall. 
384, that there is none, but adding: *tThe question, however, dis- 
cussed by Judge Chase, is much broader than that we have to 
entertain." He held secondly that a common law copyright had 
never been recognized in the United States (page 741) and thirdly 
that if there had been such a common law right it had been super- 
seded by the copyright acts of congress. 

In the opinion of the Supreme Court by Mr. Justice MacLean, 
the court first doubted (8 Pet. 658) whether there had ever been a 
copyright at common law even in England. Then follows the 



IS THERE A FEDERAL COMMON LAWf 209 

passage already quoted that there cannot be a common law of the 
United States except by legislative adoption, and that the court 
must look to the law of the state in which the controversy origi- 
nated. The court then held that there never was a common law 
copyright in Pennsylvania (p. 659), and finally (p. 663). "This 
right, as has been shown, does not exist at common law — it origi- 
nated, if at all, under the acts of congress." Upon the evidence 
the court were in doubt whether the acts of congress had been 
complied with, and the cause was remanded to the circuit court 
with directions to order an issue of facts to be submitted to a jury 
whether there had been such compliance. 

Justices Thompson and Baldwin dissented, the former taking 
the position in his opinion ; ^r^/, that there was a common law 
copyright in England; secondly (page 687), "I do not perceive 
how it becomes necessary in this case to decide the question, 
whether we have4iere any code of laws, known and regarded as 
the common law of the United States. This case presents a ques- 
tion respecting the right of property, and in such cases the state 
laws form the rules of decision in the courts of the United States; 
and the case now before the court must be governed by the law of 
copyright in the state of Pennsylvania" ; thirdly^ he was of opinion 
that a common law copyright existed in Pennsylvania (page 690), 
and fourthly^ he considered the copyright acts of congress as 
affording simply a cumulative remedy to the one at common law. 
The opinion of Judge Hopkinson below, and the extract Quoted 
from that of Mr. Justice Johnson, make clear that when the court 
said there can be no common law of the United States, they were 
not deciding that question, but simply giving a reason why they 
considered the common law of Pennsylvania should be followed. 
The reason for following the Pennsylvania law given by Mr. 
Justice Johnson is a better one, and is perfectly satisfactory, while 
the reason given by Mr. Justice McLean, clearly bases itself upon 
an interesting speculation as to the nature of a "federal government 
composed of twenty-four sovereign and independent states" which 
would hardly be accepted as a true theory today. So far as his opinion 
says, "The common law coul4 be made a part of our federal sys- 
tem only by legislative adoption," one may ask, must this adoption 
be by express words, or will an adoption by reasonable and neces- 
sary implication suffice? If the latter would be enough, both in 
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the constitution and in the acts of congress conferring jurisdiction 
on the federal courts there seems to be the basis for such an implica- 
tion. 

Judge McLean repeats his dictum in Pennsylvania v. Wheel- 
ing Bridge Co,y 13 How. 518, 563, "That there is no abstract 
pervading principle of the common law of the Union under which 
we can take jurisdiction." It was a hill in equity to enjoin a 
nuisance, and the court took jurisdiction. What a hollow founda- 
tion of authority such cases ate for the imposing doctrine for 
which they are cited. 

In Swift V. Tyson^ 16 Pet. i, 19 (1842), the court held "The 
bona Jide holder of a bill of exchange who has taken it before 
maturity in payment of a pre-existing debt, without notice of any 
equities between the drawer and acceptor thereof will not be 
affected by such equities" (Bigelow). The case came up from 
New York where state decisions had well settled the law the other 
way. Mr. Justice Story held that the thirty -fourth section of the 
Judiciary act, above quoted, applied only to " the rules and enact- 
ments promulgated by the legislative authority thereof or long 
established local customs having the force of laws," and that decis- 
ions of courts cannot control the Supreme Court where the effect 
of a contract depends upon "the general principles and doctrines 
of commercial jurisprudence." Following this case a flood of 
decisions has established a general, uniform commercial law preva- 
lent in^the United States courts throughout the republic, disregard- 
ing the decisions of the local state courts. And in no department 
of the law has this been more conspicuous than in case of common 
carriers. Railroad Co.-v. Lockwood^ 17 Wall. 357 ( 1873); Liver- 
fool Steam Co. v. Phenix Insurance Co,^ 129 U. S. 397, 443 
(1888). A few of the great number of decisions proceeding on the 
ground of "general jurisprudence" will be found in the able note 
by Rufus King, Esq., in 24 American Law Review, 322 (1890), 
and see especially Mr. G. W. Pepper's essay, " The Borderland 
of Federal and State Decisions" (Phila. 1889). The limitation to 
"commercial " law seems to have been completely discarded, and the 
Supreme Court now decide with independent judgment all ques- 
tions of "general jurisprudence" or "general law" as opposed to 
local law^ such as that involving land titles and local customs. In 
the late case of B. d: O. R. R. Co. v. Baugky 149 U. S, 368 ( 1892)^ 
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Mr. Justice Brewer collects the leading cases, and lays down the 
doctrine in the broadest terms. He expressly says (p. 378), the 
question in that case ^« rests upon those considerations of right and 
justice which have been gathered into the great body of the rules 
and principles known as the ' common law.' " The question who 
are fellow-servants was there held to be one of "general" law, 
Mr. Justice Field, standing alone, contends in an able dissenting 
opinion, that there is no general law of the United States. What- 
ever the court has said on the subject no one can read the case and 
retain any faith in the venerable fiction that there can be no 
common law of the United States on those subjects. 

So extensive has been the scope of the doctrine of general law, 
that about the only state common law we can be sure will be fol- 
lowed in the United States courts is that of real property. There 
the result of a divergence from the state decisions would have been 
almost intolerable. yackson v. Chew^ 12 Wheat. 153, 167-8 
(1827); Suydam v. Williamson^ 24 How. 427, 433 (i860); Ovis 
1). Powell, 98 U. S. 176 (1878). Yet in Foxcroft v. Malleii, 4 
How. 353, 379 ( 1846), the court said obiter that a state decision on 
the construction of a mortgage "would be entitled to high respect 
though it should not be regarded as conclusive on the mere con- 
struction of a deed as to matters and language belonging to the 
common law, and not to any local statute.'' And while the court 
has almost invariably followed the state decisions as to the meaning 
of state constitutions and statutes, County of Cass v. yohnston^ 95 
U. S. 360, 369 ( 1877), this is nothing more than it would have 
done in case of the statutes of a foreign nation, Elmendotf v. Tay- 
lor^ 10 Wheat. 152, 159 (1825), and even in case of the interpre- 
tation of a real property statute they have intimated most decidedly 
that they would not be bound absolutely by state decisions. PoWs 
Lessee v. Wendell^ 5 Wheat. 293, 302, 306, (1820). In determin- 
ing whether a state statute violated the constitution of the United 
States, the supreme court has always exercised its own judgment 
as to the true interpretation of the statute. It would have abdicated 
its highest constitutional duty had it done less. A very interest- 
ing example Qf the same principle is Huntington v. Attrill^ 146 
U. S. 657, 683 (1892). And even where there was no ground 
for refusal to follow State decisions except the protection of the 
rights of non-residents, citizens of other States, the ceurt has 
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either followed the State decisions which were just to citizens of 
other States, or have exercised that independent judgment to 
which such non-resident citizens are entitled by the constitution. 
Rowan v. Runnels^ 5 How. 134, 139 (1847); Gelpckev.DubuquCy 
I Wall, 175, 206 (1863); Burg-ess v. Seligman^ 107 Ul S. 20» 
33-35 (1882). It must not be forgotten that the constitution con- 
templated that the rulings of the federal courts would or might be 
different from those of the state courts, and that such a difference 
might be desirable, otherwise it would never have established 
federal tribunals to decide controversies between citizens of differ- 
ent states. 

The constitution of the United States by Article III, section 2^ 
confers on the Supreme Court original jurisdiction in all cases 
affecting ambassadors, other public ministers and consuls, and* those 
in which a state shall be a party. By what law such trials should 
be governed is not provided. The same section provides: "The 
trial of all crimes, except in cases of impeachment, shall be by 
jury.^' Amendment VII provides that " in suits at common law^ 
where the value in controversy shall exceed twenty dollars, the 
right of trial by jury shall be preserved." No system but the 
common law at that time was administered in civil cases with jury 
trials. Article III, section 2, also provides that "the judicial power 
shall extend to all cases in law and equity arising under this con- 
stitution.'' This recognizes the common law as known to English 
jurisprudence and distinguished from equity. Can there be any 
doubt that the law which the constitution makers had in mind to 
be administered by the United States Supreme Court in the exer- 
cise of its original jurisdiction was the common law ? Or can it be 
supposed that they thought the United States courts would be 
without law to decide cases by, except what statutes congress made 
for their use ? Is there any greater difficulty in deciding what 
parts of the common law of England existing at the time of the 
Revolution were applicable to the condition of the United States, 
as a whole, than there was in deciding a similar question for each 
particular State, as has been done by the courts of each State ? And 
the truth is, but for the thirty-fourth section of the Judiciary act» 
the question would have been settled just as it was in the exactly 
similar cases of equity and admiralty, and the existence of a common 
law of the United States would never have been seriously doubted^ 
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The laws of the States are of force in the United States courts 
only because the United States in its sovereignty by statute or by 
comity has made those laws its own, and in those courts they are 
laws by virtue of the sovereignty of the United States, not of the 
sovereignty of the individual State which enacted them. And it 
may be the United States congress has power, if it chooses, not 
only to make a commercial code for the regulation of foreign and 
interstate commerce, but to make a civil code for the decision of all 
cases in its courts under their jurisdiction as conferred by congress 
under the constitution. The latter question is much like that in 
case of admiralty, where the courts are given jurisdiction, but con- 
gress is given no express power to enact admiralty law. The 
question as to admiralty is discussed in Butler v. Boston Steamsnip 
Co.y 130 U. S. 527, 557 (1888). The difference is that states can 
by statute supply new civil law, but cannot in any way supply new 
admiralty law ; 16. p. 55S. Even this difference fails when it comes 
to civil law regulating interstate commerce. Yet it is hard to 
suppose that the United States is solely dependent upon the con- 
flicting legislation of many states to alter the civil common law 
enforced by the United States courts, if the decisions, although well 
established, become intolerable, or the law requires change. 

An amusing feature of the doctrine of "general jurisprudence" 
is that some of the state courts, not understanding the curious 
situation due to the fact that the United States and a State exercise 
independent sovereignty concurrently over the same people and 
territory and are not foreign to each other as are the several states, 
and not seeing that the United States Supreme Court was really 
aiming at uniformity of law throughout the country {Afyrtck v. 
Michigan Central R. Rd. Co.^ 107 U. S. 102, last paragraph of 
opinion), have undertaken to administer a "general jurisprudence" 
where comity and the rules of private international law called upon 
them to administer the laws of other states. An instance of this 
is Faulkner v. Hart^ 82 N. Y. 413 (18S0), where the court held 
that the carrier's contract ought to be construed by Massachusetts 
law, but that the Massachusetts courts were all wrong in their 
view of what the Massachusetts law was, and they ought to have 
held like the New York courts, whereupon the court proceeded to 
administer the law as it was held in New York. The Georgia 
court has also complimented the Alabama court in this way. 
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Krogg V. /?. Rd,y 77 Ga. 202, 214 (1886). If there is no com- 
mon law of the United States, these state courts are quite as logi- 
cal as the Supreme Court of the United States. It is bad enough 
to have a plaintiffs rights depend on whether he is in the State or 
the Federal Court, but if every State is to have a "general juris- 
prudence,*' that plaintiff will be in hard case who cannot find some 
State where he can get judgment against the defendant. Then 
under the constitution he can recover on his judgment in every 
other State; U. S. Const. Art IV,§i ;Cooley's Princ. Const. Law, 
2d Ed., 192. 

The doctrine of Faulkner v. Hart^ supra^ was distinctly repu- 
diated in Forefaugh v. Delaware^ etc. R. Rd.^ 12S Pa. St. 217, 
226, 227 (1889), and the able opinion of Justice Mitchell seems to 
us to fall little short of a demonstration of the error of such a 
doctrine. See also Milwaukee R. Rd, z\ Smithy 74 111. 197, 
201 (1874). An admirable discussion of the subject, with refer- 
ences to its literature, will h( found in an article by Wm. M. Meigs, 
Esq., 29 Central Law Journal, 465, 485 (1889). 

For fear of misapprehension, let it be remembered that no con- 
tention is made that the Supreme Court has purported to 
administer a national common law — the point is that they have in 
fact, not in all, but in a large class of cases, administered one. 
Perhaps they have 'never admitted that they were doing 
so. From Swift v, Tyson down, most of the decisions 
could be explained on the theory that the court was admin- 
istering the law of a state, but simply differed with the state 
courts as to what it was. This theory is ably put by Mr. Justice 
Matthews in Smith v. Alabama^ 124 U. S. 465, 478 (1887). But 
in the face of the well-known fact that the common law differs in 
all the States, it taxes our credulity when the court finds it to be 
the same on nearly every important question in each State, unless 
there be one common law, the same in them all. Moreover in 
many cases there is no State common law. Unquestionably there 
is a common law in force in the Territories, and what common 
law can it be if not the common law of the United States? 

An excellent illustration is afforded by the case of Pyeatt v, 
Powe /, 51 Fed. Rep. 551, 555 (1892) decided by the circuit court 
of appeals. The act of March i, 1889 (25 St. L. 783), establishing 
the United States court in the Indian Territory, made no pro vis- 



IS THERE A FEDERAL COMMON LAWf 215 

ion as to what law should be administered by the court in civil cases, 
except that in matters of practice the practice of Arkansas was to 
be followed. The Indian Territory was settled by persons not citi- 
zens of the United States, at least in the case of the civilized tribes, 
having laws of their own. Yet the court of appeals found no diffi- 
culty in holding: «< In the federal courts, in the absence of statutes 
repealing or modifying it, the common law is the rule of decision 
and guide of action; and when by the act of March i, 1S89 (25 U. 
S. St. p. 783), the congress, with the assent of the Indians, created 
the court below for the Indian Territory, and conferred on it * juris- 
diction in all civil cases between citizens of the United States, who 
are residents of the Indian Territory, or between citizens of the 
United States, or of any state or territory, and any citizen of or per- 
sons residing of found in the Indian Territory', when the amount 
in controversy was $100 or over, we hold that it gave that court 
authority, and imposed upon it the duty, to apply the established 
rules and principles of the common law to the adjudication of those 
cases of which it was thus given jurisdiction, where, as in this case, 
no proof is made of the laws, rules or customs obtaining in that 
territory." Whereupon the court proceeded to administer the 
common law. And it would have been very absurd if they had 
not done so. The intention of the lawmakers was too plain to re- 
quire expression. What common law did the court administer if 
not that of the United States? The same reasoning which the 
court applied to the bare grant of jurisdiction in this statute applies 
with equal force to the bare grant of jurisdiction in the constitution. 
The silence of the constitution as to the law to be applied is to be 
interpreted as meaning that the common law shall be in force, un- 
til changed by congress. It is suggested that wherever for any 
reason, constitutional or otherwise, no state statute or state com- 
mon law rule or congressional statute is applicable to a case, 
whether in the federal courts, or in the state courts, there is no 
legal vacuum — the common law of the United States is applica- 
ble. 

An equally instructive case with Pyeatt v. Powell^ is that of 
Moore v. United States^ 91 U. S. 27©, 273 (1875), *" which the 
question arose whether the court of claims was governed by the 
common law rules of evidence, the acts of congress establishing the 
court being silent on the subject. Said the supreme court, speak- 
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ing by Mr. Justice Bradley : " The question is, by what law is 
the court of claims to be governed in this respect? May it adopt 
its own rules of evidence, or is it to be governed by some system of 
law ? In our opinion, it must be governed by law ; and we know of 
no system of law by which it should be governed other than the 
common law. That is the system from which our judicial ideas 
and legal definitions are derived. The language of the constitution 
and of many acts of congress could not be understood without ref- 
ference to the common law." The common law enforced by a 
United States court, not as the law of any other jurisdiction but as 
its own law, is nothing if it is not the common law of the United 
States. 

The notion that the United States in administering .general law, 
administers the common law of a particular State is utterly inade- 
quate to account for the results which have been reached. In 
Watson V. Tarfley^ iS How. 517 (1S55), the common law of 
Mississippi had been changed by a statute which enacted that ^^no 
action or suit shall be sustained or commenced on any bill of ex- 
change until after the maturity thereof." This statute was unani- 
mously held to be inoperative in the federal courts, not on the 
ground that it regulated (not simply affected) interstate commerce, 
but on the ground that it altered the general commercial law^ 
The court said, speaking through that stout states' rights champion. 
Mr. Justice Daniel: "The general commercial law being circum- 
scribed within no local limits, nor committed for its administration 
to any peculiar jurisdiction, and the constitution and laws of the 
United States having conferred upon the citizens of the several 
states, and upon aliens, the power or privilege of litigating and 
enforcing their rights acquired under and defined by that general 
commercial law, before the judicial tribunals of the United States, 
it must follow by regular consequence^ that any state law or regu- 
lation, the effect of which would be to impair the rights thus 
secured, or to divest the federal courts of cognizance thereof, in 
their fullest acceptation under the commercial law, must be nuga- 
tory and unavailing. * ♦ ♦ * A requisition like this would 
be a violation of the general commercial law, which a state would 
have no power to impose, and which the courts of the United 
States would be bound to disregard." This decision, so far as we 
have been able to discover, stands unimpaired, and as will readily be 
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seen, the principle it involves is one of tremendous scope ; wherever 
the '^general law'' is involved, it would follow that the states can- 
not by their statutes alter the law enforced in the federal courts. 

The language of the Judiciary act is peculiar. ^ The laws of the 
several states, except where the constitution, treaties, or statutes of 
the United States otherwise require or provide, shall be regarded 
as rules of decision in trials at common law, in the courts of the 
United States, in cases where they apply." The act does not say 
the statutes "shall be binding" or "shall be of force," or "shall be 
regarded as statutes of the United States." And since the decision 
in Watson v» Tarfley one cannot lie sure that the state statutes 
become by virtue of the judiciary act binding upon the federal 
courts in the same way as acts of congress are; in fact it would 
seem that the state statutes are in force in the federal courts, not 
as federal statutes adopted through the Judiciary act from the 
States themselves, but rather as rules for guidance similar in effect 
to prior adjudications and other authoritative precedents. 

The theory that there is a general jurisprudence having the 
force of law, made up of laws other than those actually enforced 
by particular states, is one which the supreme court itself has dem- 
onstrated to be impossible in case of maritime law. Yet maritime 
law is found in all civilized states, and shall we now be told that there 
is a general jurisprudence in case of common law — a law which ex- 
ists only in English speaking states. The court said, speaking 
through Mr. Justice Bradley in The Lottawanna^ 21 Wall. 558, 572 
( 1874): " It is hardly necessary to argue that the maritime law is 
only so far operative as law in any country as it is adopted by the 
laws and usages of that country. In this respect it is like international 
laws or the laws of war, which have the effect of law in no country 
any further than they are accepted and received as such ; or like the 
case of the civil law which forms the basis of most European laws, 
but which has the force of law in each state only so far as it is 
adopted therein, and with such modifications as are deemed expe- 
dient. The adoption of the common cav) by the several states of this 
Union also presents an analogous case. It is the basis of all state 
laws; but is modified as each sees fit." The court there refused to 
consider what was the maritime law generally, because it was irrel- 
evant. They said (p. 573) " Each state adopts the maritime law, not 
as a code having any independent or inherent force, proprio vigore 
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as its own law, with such modifications and qualifications as it sees 
fit. Thus adopted and thus qualified in each case, it becomes the 
maritime law of the particular nation that adopts it; and without 
such voluntary adoption it ivuld not be law?'* This doctrine is 
well established. The Scotland^ 105 U. S. 24, 29 (18S1); Z/v^r- 
pool Steam Co, v. Phenix Ins. Co.^ 129 U. S. 397, 444 (1888); 
where it is said, <*The general maritine law is in force in this 
country, or in any other, so far only as it has been adopted by the 
laws or usages thereof." What shall we say then of the general 
jurisprudence enforced by the United States courts, but admittedly 
not in fact the law enforced by the courts of the State in which 
the cause of action arises? Either that it is the common law of the 
United States, or that it is not law at all. As was said by the 
Supreme Court of Pennsylvania in Forefaugh v. Delaware^ etc.^ 
/?. R. Co.^ 12S Pa. St. 217, 226, 227 (1889). **There is no such 
thing as a general commercial, or general common law, separate 
from and irrespective of a particular state or government whose 
authority makes it law. ♦ ♦ ♦ There must be a state, or 
government, of which every law can be predicated, and to whose 
authority it owes its existence as law." The idea of the sanction 
of a state is essential to that of law. 

It is not contended that the federal doctrine of "general juris- 
prudence" is wrong — rather that it is an explanation which does not 
satisfactorily explain decisions which can stand on better gjrounds. 
In the strife of jarring decisions of more than forty petty jurisdic- 
tions, a uniform commercial, and in some cases even a uniform civil 
law, throughout the nation, enabling counsel to be given with cer- 
tainty and interstate commerce to be transacted with safety on a basis 
of definite and established rights, is not a sorrowful prospect. Under 
such conditions one who transacts interstate commerce is bound to 
know the law of one jurisdiction, not that of forty or fifty. The 
struggle for uniformity of law, of which the National Bar Asso- 
ciation has been a recent and conspicuous theater may yet find its 
best results in national rather than state legislation. 

Blewett Lee. 
Chicago, May 25, 1894. 
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COMMENT. 



T^HE United States Supreme has reversed the decision of the 
* United States Circuit Court for the northern district of Illinois, 
in the case of the Interstate Commerce Commission v. W. G. Brim- 
son. It decides that the twelfth section of the interstate commerce 
act, which authorizes the United States courts to use their processes 
in aid of the commission, is constitutional. 

The defendant, Brimson, had been subpoenaed by the Interstate 
Commerce Commission. He refused to testify in regard to the 
alleged practice of the railroad companies centering in Chicago, to 
make discriminations in their rates and to grant rebates. The wit- 



220 NORTHWESTERN LAW REVIEW. 

ness had also refused to produce books in his 'possession for use in 
the inquiry. Thereupon the commission appealed to the U. S. 
Circuit Court. But the court refused to aid the commission by 
their processes. An appeal was taken to the Supreme Court and 
a decision read by Mr. Justice Harlan for the majority of that 
court, as above stated, reversing the decision of the lower court, 
and ordering that court to proceed with the merits of the case. 

Mr. Justice Field took no part, while Chief Justice Fuller and 
Justices Brewer and Jackson dissented. As the decision has not 
as yet appeared, we are unable lo review it. 



A RECENT case decided by the Supreme Court of this state 
sets forth a principle of law, which, while apparently well 
established, we think would hardly appeal to the sense of justice of 
the average man. The case is that of Krettz v. Behrensmeyer^ 36 
N. E. 983, and decides that an officer de jure may maintain an 
action against a dc facto officer for salary paid to him while per- 
forming the duties of the office during a contest. The judge in 
commenting upon the law says: "On the basis of a sound public 
policy, the principle commends itself, for the reason that one would 
be less liable to usurp or wrongfully retain a public office, and 
defeat the will of the people or the appointing power, as loss would 
result from wrongful retention or usurpation of an office." 

While the above reasoning has great weight it hardly seems 
strong enough to counteract the injustice done to the person who 
has performed the services attached to the office. The usurper in 
this case went into office under a commission given to him by the 
governor. His action in the capacity of county treasurer was thus 
authorized by the state, and yet after four years of service, the 
courts having decided that his opponent was elected, his entire 
salary was taken from him. 

A contesting candidate for office could easily defeat the ends of 
justice under this decision. He could delay his suit in the courts 
and so delay the progress of his case, that the -entire term of office 
would pass and then at the very end of the official term of the de 
facto official recover the entire salary from the man who has per- 
formed all the work of the office. The de facto official is in no 
way to blame. His commission has been duly issued by the state 
and should he refuse to perform the duties of his office he would 
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be held responsible for any loss resulting from such refusal. 145 
111. 573. Does it not seem rather hard that he may be compelled 
by the state to perform the duties of the office, but the state, on the 
other hand, assumes no obligation to pay him for his services if it 
is found he has not been duly elected? The judge says: «« While 
it is true that in this state a public office is not a franchise nor an 
incorporated hereditament but a mere public agency created for the 
benefit of the state, yet the salary or emoluments annexed to a 
public office are incident to the right to the office, and not to the 
mere exercise of its duties, or its occupancy, and whether the com- 
pensation of the office is by fees or salary, the rule is the same." 

In the present case the term of office expired before the suit 
ended and the work of the de facto officer for four years was con- 
fiscated because the state had granted a commission to him which 
belonged to another. New Jersey, however, is the only court 
which has decided contra to the decision in this case. 



JUDGE DUNNE, of the Circuit Court of Cook county, in 
granting a new trial in the case of Smith v. The Chicago 
Herald^ lays down a doctrine as to the measure of damages in 
actions of libel new in this State. In June, 1890, plaintiff was a 
resident of Toronto, Ontario. Her husband being in New York 
and desiring her to join him at that point, arranged with a gentle- 
man, a friend of the family, to accompany her there, and they 
departed on a mid-day train. Upon the same train were other 
friends and acquaintances of the plaintiff who were residents of 
Toronto. The same evening the Herald^ s Toronto correspondent 
telegraphed to them that Mrs. Smith had «* that day eloped with a 
gay young bachelor," which statement, being printed by the 
defendant newspaper, was the foundation of this action. The jury 
rendered a verdict for the plaintiff for $15,000. In setting aside 
the verdict and granting a new trial, the court uses this language: 
*'What, then, was the just and proper thing for plaintiff to 
have done ? Clearly, to have informed the publishers of the 
falsity of the article and demanded reparation and retraction. 
What in fact was done? Without asking for apology, reparation, 
or retraction, after a lapse of two months suit is commenced. * * 
♦ * It being apparent from the excessive amount of the verdict, 
that the jury overlooked the duty cast upon the plaintiff by law 



222 NORTHWESTERN LAW REVIEW. 

and good conscience to lessen the actual damages by adopting 
common sense methods fair to both parties, the verdict is set aside 
and a new trial granted." We doubt whether the authorities will 
support the statement that there is a "duty cast upon the plaintiff" 
to inform the party publishing a libel of its falsity, and demanding 
a retraction. Undoubtedly the publishing of such a retraction will 
operate as a mitigation of the damages; this principle is too well 
established to require citation of authorities. The court cites no 
authority in support of its position and a diligent review of the 
cases fail to reveal any authority holding the plaintiff to any such 
precaution, except in those states where a statute expressly so pro- 
vides. Such a statute prevails in Connecticut and (expressly 
excepting libels upon females) in Minnesota. In Michigan a simi- 
lar statute was declared unconstitutional. Parke v. Detroit Free 
Press^ 29 Alb. L.J. 315. No such statute however is in force in 
this State, nor does there appear to be any authority in our reports 
for the doctrine laid down. NewelPs Newspaper Libels reviews 
the cases at considerable length, but makes no mention of the 
l^inciple announced in the case at bar. The silence of the books 
upon it would indicate that it has not been recognized. But judg- 
ing by the amount of recovery in similar cases there can be no 
doubt that the verdict was properly set aside on the ground of its 
excessiveness. Extremely few verdicts of $5,000 can be found in 
the reports, and with two exceptions we find none equaling the 
amount given in this case which have been sustained. Maclean z\ 
Scripps^ 52 Mich. 214, for $20,000, cited by the court and Beats 
V, Thompson^ 149 Mass. 405, for $30,000. 



TN the case of Haile^s Curator v, Texas ^ P. Ry, Co.^ 60 Fed. 
* Rep. 557, the court commits itself to the proposition that a 
passenger on a railroad train who is made insane through the 
hardship and suffering caused by the negligence of the company 
but who receives no bodily injury cannot recover damages. The 
court cites The Victorian Railway* s Com. -v. Coultas^ L. R. 13 
App. Cases, and follows the reasoning of that case. The criticism 
the case of The Victorian Ry. Com. v. Coultas has provoked 
and the few decisions on the subject make this case of Hailes 
Curator v. Texas <& P. Ry. Co.^ of peculiar interest and impor- 
tance. The case is a strong authority against the recovery of dam- 
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ages for mental injury for the facts show the grossest negligence 
on the part of the railway company. 

The plaintiff, with his brother, James T. Haile, who was in 
feeble health, was travelling on the road of the defendant com- 
pany when the train was suddenly precipitated through a burning 
bridge and wrecked. James T. Haile was thrown from his seat and 
was carried from the car in an unconscious condition. As the sur- 
rounding country was swampy Haile was laid in the roadbed near 
the wreck where he could see the agony of the wounded and 
dymg. He was compelled tp remain here for several hours wait- 
ing for a relief train which consisted of an emigrant car drawn by 
a freight engine. While returning this relief train was violently 
run into from the rear by a switch engine. The shock 
of the collision knocked Haile from his seat to the car floor. Be- 
ing already in an overwrought condition, the sudden shock and 
the fear of a second wreck threw Haile into a state of intense ex- 
citement. From that time he has grown worse and is now insane 
with little or no hope of recovery. 

The plaintiff is not allowed to recover solely on the ground that 
insanity is not a natural consequence of the negligent acts of the 
defendant. 

Negligence on the part of the defendant is admitted. In the 
opinion the court says: "While the defendant, as a common 
carrier, had reason to anticipate that an accident would cause phys- 
ical injury and would produce fright and excitement,, it had no 
reason to anticipate that the latter would result in such permanent 
injury as a disease of the mind. The defendant had no reason to 
anticipate that the result of an accident on its road would operate 
on Haile's mind so as to produce disease — the disease of insanity 
any more than the exposure and hardship would produce grippe, 
pneumonia or any other disease. If the disease was not likely to 
result from the accident, and was not one which the defendant 
could have reasonably foreseen, in the light of attending circum- 
stances, then the accident was not the * proximate cause.' " 



A FULL report of the decision of the Supreme Court of Colo- 
rado, in People v. Martin^ appears in 36 Pac. Rep. 543. The 
controversy arose upon the attempt of Governor Waite to remove 
one fire, and one police commissioner of the city of Denver, upon 
charges of incompetency, and to install new ones. 
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The authority under which he did this was given by the charter 

of the city of Denver, 1893, which reads: " the governor 

shall appoint the fire commissioner, the police commissioner, 

and all appointments by the governor shall be made with the power 
of supension or removal at any time, for cause, to be stated in 
writing, but not for political reasons!^ 

The ousted commissioners claimed the real cause of removal to 
be other than that stated by the governor, and asked the court to 
decide, in effect, whether their removal was not really made for 
political reasons. 

The court recognized this to be a serious and delicate question, 
especially as the Statute was expressly for the purpose of limiting 
the removing power. 

It was laid down as a presumption of law, that every public 
officer does his duty. It was held practically impossible to deter- 
mine judicially that an act done was illegal, on the sole ground 
that it was prompted by an improper motive. The words of 
limitation, therefore, in the charter, " for political reasons," could 
not be given effect except as they might operate upon the con- 
science of the governor. A judgment of ouster was accordingly 
issued against the defendants who had rietained possession of their 
offices. 

This is an illustration of the futility of attempting to restrict the 
power of an executive by phrases which cannot.be given absolute 
legal effect. 



CULP V. ROANOKE & S. R. Co. In the South Eastern 
^ Reporter for May i, 1894, on p. 362, is a case decided by the 
Supreme Court of North Carolina, April 10, i894. 

The railway company demurred to the complaint of an adminis- 
tratrix which was as follows: "That on ^ day of 18 — , 

the deceased, plaintiff's intestate, was going to his home, and 
walking upon the defendant's track, by the negligence of the 
defendant and its servants, in that it failed to give any notice of its 
approach, by whistle or bell or otherwise, was run over by the de- 
fendant's locomotive and killed, without any fault of plaintiff's intes- 
tate." The court held the demurrer good, saying: "We know 
no law which imposes a liability upon a railroad company upon 
such meager allegations." We humbly submit that the action does 
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not appear to be so utterly without foundation; though there be no 
statute law touching the case, it appears that by common law un- 
less modified by statute in Nortli Carolina the action should not be 
dismissed on demurrer. 

The plaintiff's intestate, the complaint says, is free from negli- 
gence. The railroad company upon the statement of facts might 
have avoided the killing if it had not been negligent. Hence, 
upon the record it appears that there is an action at common law. 
If the railroad company were not in a position to avoid the killing 
by using due care, it is not shown. But even if the intestate had 
been guilty of contributory negligence the action would be held 
good we think in England and in those states in this country which 
have followed the principles evoked from the famous English case 
of Davies v. Mann (lo Mee. & W. 546). According to the de- 
cisions in Illinois where the negligence of the plaintiff is slight and 
that of the defendant gross an action will lie. This is the rule of 
comparative negligence, but is not supported by courts in general 
However, the rule which has been attributed to Davies v. Mann^ 
as perhaps the most satisfactory is, that where the injury is the 
proximate result of the negligence of defendant and where the 
defendant was able by the use of reasonable care and diligence to 
have avoided the accident, the plaintiff should recover. We are of 
the opinion that upon the statement of the case as it appears in the 
South Eastern Reporter^ there was a good cause of action, much 
more a sufficient allegation upon which to allow the parties to go 
to trial. 



IN the case of the New Orleans <& N. £, /?. Co, et aL v. Thomas^ 
* in the Circuit Court of Appeals, it was held that the question 
of contributory negligence was a proper one for the jury under 
the following circumstances: The plaintiff below shipped two car 
loads of cattle over the Alabama & Great Southern Railroad and 
its connections from Epes, Alabama, to New Orleans, under a 
special contract requiring him to load, unload, feed and water his 
stock, and impliedly giving him transportation on the same train. 
The plaintiff and his cattle arrived safely in New Orleans, and 
directions were given to have the cars switched over to the 
slaughter-house. The plaintiff, with the acquiescence of the train 
hands, climbed on top of one of the cars. While an engine was 
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hauling the plaintifiPs cars and one other over to the slaughter-house 
another train hacked into them and the plaintiff was thrown off, 
severely spraining his ankle. The defendants below asked the 
court to instruct the jury peremptorily to find a verdict for them on 
the ground that it appeared from the facts as a matter of law that 
the plaintiff was guilty of contributory negligence and could not 
recover. This the court refused. In overrulino: the exception 
taken for the refusal to give this instruction, Judge McCormick 
makes this significant statement: *^We are constrained to hold 
that the provision of our constitution, whieh gives parties to an 
action at law the right to a trial by jury, embraces even parties who 
bring actions at law against railroad corporations. This is a well 
deserved rebuke at the persistent effort to push precedents to the 
point of requiring trial judges to decide, as questions of law, the 
issues most commonly joined in cases where recovery for personal 
injuries is sought. 



IN THE case of the Merchants'* Dispatch Transportation Co. 
V, JFurthmann^ 36 N. £. 624, the Supreme Court of Illinois 
ably and clearly discussed the rules of law governing the limitation 
of liability by common carriers. Two phases of the question were 
directly presented for decision, Jirst^ is the shipper bound by con- 
ditions on the back of the receipt given at the time of shipment; 
second^ is he bound by the same conditions contained in a bill of 
lading given after shipment and after the shipper has lost all con- 
trol of the goods? The first question was answered in the nega- 
tive. In the opinion of Judge Wilkin it is clearly implied, though 
not directly stated, that no notice is binding on the shipper unless 
the limitation is included in the contract and expressly assented to. 
Judge Wilkin says: "If the parties intended the receipt to be the 
contract of shipment, with the same conditions as the bill of lading 
afterwards delivered to the shipper, why were the conditions not 
put in the receipt, as they were in the bill of lading, instead of 
being merely printed on the back of it and referred to? The 
proper construction of the two papers is essentially different. The 
receipt is an attempt by the carrier to limit his common law liability 
by not'ce." Ry. Co. v. Mfg. Co.^ 16 Wall. 318, is cited in sup- 
port of that statement. 

The second question in regard to the bill of lading is decided on 
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the authority of Kirkland v, Dinsmore^ 62 N. Y. 171, and Bost- 
ivick V. Ry. Co,^ 43 N. Y. 712. It was held that after shipment 
under a verbal contract, the mere acceptance of a bill of lading 
did not suffice to merge the verbal contract in the written one. It 
is necessary that the shipper should expressly assent to the new 
contract contained in the bill of lading. 

If this case is sound, and it is well supported by authority, it will 
serve to put the Illinois law regarding carriers on a more certain 
basis. In England it was necessary to enact a statute establishing 
the conditions a carrier could make. This Illinois case and other 
recent cases seem to indicate t at in America too the tide is turning, 
and the courts will be more strict in allowing carriers to limit their 
liability by notice. 

TN the case of Elston et aL v. Fieldman^ 58 N. W. Rep. 830 
^ (Minn.), plaintiff had bought of a private individual a railroad 
and steamship ticket from Hamburg, Germany, to Duluth. When 
he presented this ticket, demanding passage, it was refused, but for 
no cause for which the seller should be held responsible. Plaint- 
iff brought the present action against his vendor to recover the 
price paid. It is admitted that when a railroad company sells 
a ticket it guarantees the buyer a passage over its lines, but when 
the ticket is resold is the same guaranty to be implied against this 
second vendor? The court decided in the negative, holding that 
the sale of a ticket by the company is a contract of carriage, but a 
sale by a third party is simply a sale of a specific article from 
which only a warranty of its genuineness can be implied. In this 
case, therefore, as the article was all that it was represented to be 
— a genuine ticket issued by the company whose names appear on 
its face, the fact that it was subsequently dishonored could not 
make the vendor lible to any action. 
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BOOK BEYIEW. 

A Treatise on The Law of Mortgages of Real Prop- 
erty. — By Leonard A. Jones. Fifth edition, revised and en- 
larged, 2 vols., 8 vo. pp. 983, 1006. Price $12.00. Houghton, 
Mifflin & Co., Boston. 

In this book Mr. Jones has given to the profession a magnifi- 
cent treatise. An acquaintance with the previous editions does noc 
in any degree suggest the extent of this last, either as a reference 
or text book. 

All the sections in the previous editions, treating of Vendors' 
Liens have taken a more proper place in the author's Treatise 
upon Liens. This, with change in type and in the size of the 
pages, has given mucli space which has been judiciously utilized in 
the addition of new material. 

The paragraphing and numbering of the sections except in two 
new chapters upon Registration and Notice is the same. 

More than twice the original number of cases are cited, including 
about four thousand new decisions extending over the last five 
years. 

Thus the work embraces, it would seem, all the law upon 
the subject of mortgages. 

Mr. Jones has done much to elucidate the confusion which has 
been apparent in this branch of the law, and no one can read this 
book without feeling that he has at last found a full, clear expo- 
sition of the two distinct theories under which the law of mort- 
gages is working itself out. 
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